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No. 5859. 

j 

j 

James Edward Binger, Appellant, 

: 

VS. 

Joseph E. Wildman, Jr. 

/+■ ! 

a Supreme Court of the District of Columbia. 

i 

At Law. 

No. 76996. 

I 

J 

Joseph E. Wildman, Jr., Plaintiff, 

I 

vs. 

James Edward Binger and J. Frank Parran, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: j 

1 Declaration . j 

! 

Filed July 29, 1929. j 

In the Supreme Court of the District ojf Columbia. 

| 

At Law. 

No. 76996. | 

Joseph E. Wildman, Jr., Plaintiff, 

vs. ! 

i 

James Edward Binger and J. Frank ParRan, Defendants. 

First Count. 

[ 

The plaintiff, Joseph E. Wildman, Jr., sues the defend¬ 
ant James Edward Binger, for .that heretofore, to wit, on 
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the first day of October, A. D. 1928, the said Joseph E. 
Wildman, Jr., was and still is a good, true, honest, just and 
faithful citizen of the United States, and has always be¬ 
haved and conducted himself as such, and has never been 
guilty, nor until the time of committing of the several 
grievances by the defendant, James Edward Binger, as 
hereinafter mentioned, been suspected of having been 
guilty of any felony, high misdemeanor or any other crime, 
by means whereof, he, the said plaintiff before the commit¬ 
ting of the said several grievances by the said James 
Edw^ard Binger, as hereinafter mentioned, had deservedly 
obtained and acquired the good opinion and credit of all of 
his neighbors and other good and worthy citizens of the 
United States, to wit, in the District of Columbia and in the 
State of Marvland where he is and has been known; vet the 
defendant, James Edward Binger, well knowing the prem¬ 
ises, but contriving and maliciously and wdckedly intend¬ 
ing to injure the plaintiff in his good name, fame and 
credit and to bring him into public scandal, infamy 
2 and disgrace, and to cause him to be arrested and 
imprisoned for a long space of time, and thereby to 
impoverish, oppress and wholly ruin him, heretofore, to 
wit, on the 1st day of October, A. D. 1928, went and ap¬ 
peared before one H. W. Gore, Esq., then and there being a 
Justice of the Peace of the State of Maryland in and for 
Prince Georges County, Maryland, at Upper Marlboro, 
Maryland, and then and there before said H. W. Gore, Esq., 
so being a Justice of the Peace as aforesaid, to wit, at 
Upper Marlboro, in Prince Georges County, Maryland, and 
falsely, maliciously and without any reasonable or probable 
cause whatsoever, charged the said plaintiff, Joseph E. 
Wildman, Jr., with having committed upon him, the said 
James Edward Binger, an assault with intent to kill him, 
to wit, on the 11th day of August, A. D. 1928, in said Prince 
Georges County, Maryland, the said offense charged being 
punishable by law as a high misdemeanor; and upon said 
charge, the defendant, James Edward Binger, falsely and 
maliciously and without any reasonable or probable cause 
whatsoever, caused and procured the said H. W. Gore, 
Esq., so being a Justice of the Peace as aforesaid, to make 
and grant his certain warrant under his hand and seal for 
the apprehending and taking of the said plaintiff, and 
bringing him the said plaintiff before the said H. W. Gore, 
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Esq., or some other Justice of the Peace jof the State of 
Maryland in and for Prince Georges Comity aforesaid, to 
be dealt with according to law, for the! said supposed 
otfense; and the said defendant, James fedward Binger, 
under and by virtue of the said warrant, afterwards, to wit, 
on the 3rd day of October, A. D. 1928, in the District of 
Columbia, wrongfully, unjustly, maliciously and without 
any reasonable or probable cause whatsoever, caused and 
procured the said plaintiff to be arrested and to be im¬ 
prisoned, and to be kept and detained in pjrison for a long 
space of time, to wit, the space of several ! hours then next 
following, and until the said plaintiff was parried and con¬ 
veyed in custody before one Retta DL Morris, another 
3 Justice of the Peace of the State of Maryland in and 

for Prince Georges County, Maryland, aforesaid, to 
wit, at Hyattsville, Prince Georges Counljv, Maryland, to * 
be dealt with according to law for the said Supposed offense 
and the said plaintiff on the day and year last mentioned at 
Hyattsville, Prince Georges County, Maryland, was by the 
said Retta D. Morris, so being a Justice!of the Peace as 
aforesaid, released from custody upon hi£ giving a recog¬ 
nizance in the sum of, to wit, Four Hundred ($400.00) Dol¬ 
lars, with one Thomas H. Wildman as surety for the said 
plaintiff’s personal appearance before the Court at the 
time appointed for examination touching! and concerning 
the said supposed offense; that thereafter the said plaintiff 
was caused to appear before the said Retth D. Morris, Jus¬ 
tice of the Peace as aforesaid, at Hyattsville, Prince 
Georges County, Maryland, for examination touching and 
concerning the said supposed offense, to | wit, on October 
6th, 1928, October 13, 1928, October 19, 192’8^—there being 
several postponements—and finally on November 20, 1928, 
on which last mentioned date, the defendant, James Ed¬ 
ward Binger, not only failed to prosecute shid charge before 
said Retta D. Morris, so being a Justice! of the Peace as 
aforesaid, but he deserted and abandoned same and so in¬ 
formed said Court and the said complaint and prosecution 
was and is wholly ended and abandoned, and has been 
ended and abandoned since, to wit, on said November 20, 
1928, at Hyattsville, Prince Georges County, Maryland. 
By reason of which premises the said plaintiff has been and 
is greatly injured in his credit and reputation, and brought 
into public scandal, infamy and disgrace, j with and among 
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all his neighbors, and other good and worthy citizens of the 
United States; and that divers of those neighbors and citi¬ 
zens to whom his innocence in the premises was unknown, 
have by reason thereof, suspected and believed and still do 
suspect and believe, that the said plaintiff has been and 
is guilty of high misdemeanor; and the plaintiff has 

4 by reason of the premises, suffered great anxiety 
and pain of body and mind, and has been forced and 

obliged to lay out and expend large sums of money, the 
whole amounting, to wit, to $100.00, in and about the de¬ 
fending of himself in the premises, and the manifestation 
of his innocence in that behalf, and hath been greatly 
hindered and prevented by reason of the premises from fol¬ 
lowing and transacting his lawful and necessary affairs 
and business, and has been otherwise greatly injured in his 
credit and circumstances. 

Wherefore the plaintiff brings this suit and claims Fifty 
Thousand Dollars besides costs. 

Second Count. 

And the plaintiff, Joseph E. Wildman, Jr., further sues 
the defendants James Edward Binger and J. Frank Par- 
ran, for that heretofore, to wit, on the 11th day of August, 
A. D. 1928, while the plaintiff was driving his automobile 
upon and along one of the public highways of Prince 
Georges County, Maryland, in a careful and prudent man¬ 
ner, the automobile of the defendant, James Edward 
Binger, in which said Binger was riding and which he was 
steering at the time, was being towed upon and along the 
said highway but in the opposite direction and in a negli¬ 
gent manner and the two automobiles aforesaid approached 
and collided with each other while being so driven and 
steered and toward respectively and the plaintiff’s auto¬ 
mobile was damaged in and by said collision, to wit, in the 
amount of Two Hundred and Fifty ($250.00) dollars; and 
afterwards, to wit, about the middle of September, A. D. 
1928, the plaintiff brought suit against said Binger in the 
Circuit Court of Prince Georges County, Maryland, for 
said damages to his automobile alleging due care on the 
plaintiff’s part and the negligence of said Binger at the 
time of said collision as the proximate cause of the 

5 collision aforesaid and the resulting damages to 
plaintiff’s automobile. Afterwards and while said 
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civil suit for damages was pending, for the purpose of mak¬ 
ing the plaintiff dismiss his said civil suit for damages 
against him, the said Binger, and to harass and injure the 
plaintiff, the said Binger determined to sweat out warrants 
against the plaintiff, charging the plaintiff with having 
violated certain traffic regulations, to wit, (1) reckless driv¬ 
ing, and (2) failure to stop after collision and give name, 
assistance, etc.—all in connection with said collision on said 
11th day of August, A. D. 1928, in Prince Georges County, 
Maryland; that said Binger consulted with the defendant, 
J. Frank Parran, State’s Attorney in aUd for Prince 
Georges County, Maryland, to wit, as to the best method to 
carry out his said determination and was advised by said 
Parran that said Joseph E. Wildman, Jr.j could not be 
arrested in the District of Columbia where he then was and 

I 

brought back into the Maryland jurisdiction on warrants 
for violation of traffic regulations in Prince Georges 
County, Maryland, as such traffic offense^ were not ex¬ 
traditable offenses but that said Wildman could be arrested 
in the District of Columbia and brought back into the Mary¬ 
land jurisdiction on a warrant for assault with intent to 
kill in Prince Georges County, Maryland. That said 
Binger and Parran, wrongfully and unlawfully contriving 
and intending to have the plaintiff arrested I in the District 
of Columbia and brought back into the Maryland jurisdic¬ 
tion on a fictitious charge of assault with intent to kill said 
Binger on the 11th day of August, A. D. 1928, in Prince 
Georges County, Maryland, and to injure a|id oppress the 
plaintiff, heretofore, to wit, on the 1st day of October A. D. 
1928 did conspire and combine among themselves and with 
others, who are to the plaintiff unknown, to have and pro¬ 
cure the plaintiff to be arrested in the District of Columbia 
and brought back into the Maryland jurisdiction. And 
the plaintiff avers that in pursuance of their evil 
6 and corrupt design and agreement, it |was agreed be¬ 
tween them, that said Binger should |go and appear 
before one H. W. Gore, Esq., a Justice of the Peace of 
Maryland in and for Prince Georges County, Maryland, at 
Upper Marlboro, Prince Georges County, Maryland, and 
then and there before said H. W. Gore, Ejsq., so being a 
Justice of the Peace as aforesaid, and Ijhen and there 
falsely, maliciously and without any reasonable or prob- 
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able cause whatsoever, charge the plaintiff, Joseph E. Wild- 
man, Jr. with having committed upon him the said James 
Edward Binger an assault with intent to kill him in Prince 
Georges County, Maryland, on the said 11th day of Au¬ 
gust, A. D. 1928, which the said Binger accordingly did on 
the 1st day of October, A. D. 1928; and upon said charge 
the defendants, Binger and Parran, falsely, maliciously 
and without any reasonable or probable cause whatsoever, 
caused and procured the said H. W. Gore, Esq., so being a 
Justice of the Peace as aforesaid, to make and grant his 
certain warrant under his hand and seal for the apprehend¬ 
ing and taking of the said plaintiff and bringing him the 
plaintiff into Maryland before the said H. W. Gore, Esq., 
or some other Justice of the Peace of Maryland in and for 
Prince Georges County, Maryland, to be dealt with ac¬ 
cording to law, for the said supposed offense; and the said 
defendants, Binger and Parran, under and by virtue of the 
said warrant, afterwards, to wit, on the 3rd day of October, 
A. D. 1928, in the District of Columbia, wrongfully, un¬ 
justly, maliciously and without any reasonable or probable 
cause whatever, caused and procured the plaintiff to be ar¬ 
rested and to be imprisoned, and to be kept and detained in 
prison for a long space of time, to wit, for several hours 
then next following, and until the plaintiff was carried and 
conveyed in custody before one Retta D. Morris another 
Justice of the Peace of Maryland in and for Prince 
Georges County, Maryland, at Hyattsville, Prince 

7 Georges County, Maryland, to be dealt with accord¬ 
ing to law, for said supposed offense and the plain¬ 
tiff on the day and year last mentioned at Hyatts¬ 
ville, aforesaid, was by said Retta D. Morris, so being a 
Justice of the Peace as aforesaid, released from custodv 
upon his giving a recognizance in the sum of, to wit, Four 
Hundred ($400.00) dollars, with one Thomas H. Wildman 
as surety for the said plaintiff’s personal appearance be¬ 
fore the Court at the time appointed for examination touch¬ 
ing and concerning the said supposed offense; that there¬ 
after the plaintiff was caused to appear before the said 
Retta D. Morris so being a Justice of the Peace as afore¬ 
said, at Hyattsville, Prince Georges County, Maryland, 
for examination touching and concerning the said supposed 
offense, to wit, on October 6, 1928, October 13, 1928, Octo¬ 
ber 19, 1928—there being several postponements—and 
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finally on November 20, 1928, on which last mentioned date 
the defendant Parran did not appear at all and the defend¬ 
ant James Edward Binger, not only failed to prosecute said 
charge before said Retta D. Morris, so being a Justice of 
the Peace as aforesaid, but said Binger deserted and 
abandoned same and so informed the said Court and the 
complaint and prosecution is and was wholly ended and 
abandoned, to wit, on November 20, 1928, in said Prince 
Georges County, Maryland. The plaintiff aters that de¬ 
fendants, Binger and Parran, never had intended to prose¬ 
cute him to a conclusion on said charge of assault with in¬ 
tent to kill, but that same was made solely foip the purpose 
of getting the plaintiff arrested in the District! of Columbia 
and brought back into the Maryland jurisdiction and that 
the use of the warrant issued on said charge Was an abuse 
and unlawful use of legal process. Plaintiff avers that 
earlier, to wit, on the day of November 20, 19^8 and before 
the plaintiff arrived at Hyattsville, Prince Georges 
County, Maryland, before said Retta p. Morris, so 
8 being a Justice of the Peace as aforesaid, the defend¬ 
ant Binger had been and appeared before said Retta 


D. Morris, and sworn out two warrants, charging the plain¬ 
tiff, Wildman, with (1) reckless driving, and (2) failure 
to stop and give name and assistance, etc., both on the oc¬ 
casion of the collision aforesaid on said lltli day of Au¬ 
gust, A. D. 1928, in Prince Georges County, Maryland; and 
upon the plaintiff’s arrival at Hyattsville, Prince Georges 
County, Maryland, on said November 20,1928; before Retta 
D. Morris, so being a Justice of the Peace as aforesaid, for 
examination touching and concerning the charge of assault 
with intent to kill aforesaid, the plaintiff was tjold, to wit, by 
said Binger that while he did not intend to prosecute him 
on said assault with intent to kill charge, which had been 
dropped, nevertheless he, Binger, had sworn out two war¬ 
rants, charging the plaintiff, Wildman, with (1) reckless 
driving, and (2) failure to stop and give naifie and assist¬ 
ance, etc., both on the occasion of the collision aforesaid on 
said 11th day of August, A. D. 1928, and thatjthe sheriff or 
his deputy, then and there standing nearby had then in his 
possession said warrants on said two traffic charges, and 
that unless he, Wildman, would agree to dismiss his civil 
suit for damages against him, Binger, then pending in the 
Circuit Court of Prince Georges County, Maryland, as 
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aforesaid, that he, Binger, would have him, Wildman, ar¬ 
rested by the sheriff or his deputy on said warrants on said 
traffic charges and have him lodged in jail at Upper Marl¬ 
boro, Prince Georges County, Maryland, to wait for his 
trial on said traffic charges. Plaintiff avers that he was not 
guilty of said traffic charges made against him by said 
Binger, which Binger well knew, and he then and there 
made protest against said false traffic charges, but seeing 
the sheriff or his deputy standing nearby with the two war¬ 
rants for his arrest on said two traffic charges, and be¬ 
ing threatened by said Binger with immediate arrest 
9 under said warrants on said two traffic charges un¬ 
less he, Wildman, agreed to dismiss said civil suit for 
damages, and being informed and believing that if arrested 
on said warrants for traffic charges, he would be immedi¬ 
ately arrested and lodged in jail at Upper Marlboro, Prince 
Georges County, Maryland, to wait for his trial on said 
traffic charges, the plaintiff being without money to fur¬ 
nish bond under such circumstances, under duress and pro¬ 
test finally then and there agreed to dismiss his said civil 
suit against said Binger in consideration that Binger 
should not have him arrested under said two warrants on 
said two traffic charges, and this agreement being reached, 
said Binger did not have the sheriff or his deputy arrest 
him, Wildman, on said traffic charges and then and there 
said Binger had said two traffic charges dismissed by said 
Retta D. Morris, Justice of the Peace as aforesaid, and the 
plaintiff shortly thereafter dismissed his said civil suit for 
damages against said Binger. 

The plaintiff says that heretofore, to wit, on the 1st day 
of October, A. D. 1928, he was and still is a good, true, hon¬ 
est, just, faithful and law abiding citizen of the United 
States and has always behaved and conducted himself as 
such and has never been guilty, nor until the time of com¬ 
mitting of the several grievances by the defendants, Binger 
and Parran, been suspected of having been guilty of any 
felony, high misdemeanor or any other crime, by means 
whereof, he, the said plaintiff, before the committing of the 
several grievances by the said defendants, Binger and Par¬ 
ran, as hereinbefore mentioned, had deservedly obtained 
and acquired the good opinion and credit of all his neighbors 
and other good and worthy citizens of the United States, to 
wit, in the District of Columbia and Maryland, yet the said 


I 


J. E. BINGER VS. J. E. WILDMAN, JRj 


defendants, Binger and Parran, well knowing the same, con¬ 
spiring and combining among themselves and with 

10 others, who are to the plaintiff unknown, to have and 
procure the plaintiff to be arrested in the District of 

Columbia and brought back into the Maryland jurisdiction, 
falsely, maliciously and without any reasonable or probable 
cause whatsoever, caused and procured a warrant for the 
arrest of the plaintiff, as aforesaid on the change of assault 
with intent to kill as aforesaid, and, thereafter, to wit, on 
the 3rd day of October, A. D. 1928, in the District of Co¬ 
lumbia, wrongfully, unjustly, maliciously ancjl without any 
reasonable or probable cause whatsoever, caused and pro¬ 
cured the plaintiff to be arrested on said warrant as afore¬ 
said and brought into the Maryland jurisdiction as afore¬ 
said to be dealt with according to law for ^aid supposed 
offense, which offense charged was and is punishable by law 
as a high misdemeanor. That said prosecution was wholly 
ended and abandoned by the said defendants, Binger and 
Parran, on November 20, 1928. By reason of the premises 
the said plaintiff has been and is greatly injured in his 
credit and reputation and brought into public scandal, in¬ 
famy and disgrace, with and among all his neighbors, and 
other good and worthy citizens of the United States; and 
divers of those neighbors and citizens to whonk his innocence 
in the premises was unknown, have, by reason thereof, sus¬ 
pected and believed, and still do suspect and believe that the 
said plaintiff has been and is guilty of high misdemeanor; 
and the plaintiff has by reason of the premises, suffered 
great anxiety and pain of body and mind, and has been 
forced and obliged to lay out and expend divers large sums 
of money, the whole amounting to, to wit, the ^um of $100.00, 
in and about the defending of himself in the premises and 
the manifestation of his innocence in that behalf, and hath 
been greatly hindered and prevented by reason of the prem¬ 
ises from following and transacting his lawful and neces¬ 
sary affairs and business, and has been otherwise greatly 
injured and damaged in his credit and circumstances. 

11 Wherefore the plaintiff brings this ^uit and claims 
of and from the defendants Fifty Thousand Dollars, 

besides costs. 

W. GWYNN GARDINER and 
GEORGE A. MADDOX, 

By G. A. M., | 

Attorneys for plaintiff. 
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Separate Pleas of Defendant James Edward Binger . 

Filed September 20, 1929. 
******* 


Comes now the defendant Janies Edward Binger, by 
counsel, and for plea to the declaration heretofore filed 
against him in this cause by the plaintiff, and to each and 
every count thereof, says that the said plaintiff ought not 
to have or maintain against him, the said defendant Binger, 
his action in said declaration alleged, because he says that 
after the issuance of the warrant for the arrest of the plain¬ 
tiff Joseph E. Wildman, Jr., on a charge of assault with 
intent to kill, and after the arrest of said plaintiff under 
and by virtue of said warrant, all in said declaration men¬ 
tioned, and on, to-wit, the 20th day of November, 1928, the 
said plaintiff Joseph E. Wildman, Jr., for and in considera¬ 
tion of the dismissal by this defendant of two certain other 
criminal charges brought and preferred against the said 
plaintiff by the said defendant, in Prince Georges County, 
Maryland, to-wit, a charge of reckless driving and a charge 
of failure to stop after collision, and to give name and as¬ 
sistance, both of said charges constituting violation of the 
traffic regulations and motor vehicle laws of the State of 
Maryland, and being punishable under said laws as mis¬ 
demeanors, and in further consideration of the consent of 
this defendant to the discontinuance of the prosecution of 
said charge of assault with intent to kill, such discon- 
12 tinuance having been dulv authorized bv the State’s 
Attorney of Prince Georges County, Maryland, did 
release and discharge this defendant, fully and completely, 
of and from any and all liability to the said plaintiff for or 
on account of the issuance of said warrant for the arrest of 
the said plaintiff on the charge of assault with intent to kill, 
and the arrest and imprisonment of said plaintiff and/or 
any other damage suffered by or inflicted upon the said 
plaintiff by virtue thereof or in connection therewith. 

And for further plea to the said declaration and to each 
and every count thereof, this defendant says that before 
the swearing out by him of the warrant for the arrest of 
said plaintiff on a charge of assault with intent to kill, in 
said declaration alleged, he (the said defendant) went be 
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fore one J. Frank Parran, being then and there State’s At¬ 
torney in and for the County of Prince Georges in the 
State of Maryland, and to the said Parrani in his official 
capacity as such State’s Attorney, made a full, complete 
and truthful statement of each and every fact and circum¬ 
stance to this defendant known, touching upon and concern¬ 
ing a certain collision between an automobile operated by 
the said plaintiff and another automobile owned and oc¬ 
cupied by this defendant, on, to-wit, the 11th day of August, 
1928, in and upon a public highway in the County of Prince 
Georges, State of Maryland; whereupon, tjhis defendant 
says he was advised by said Parran that upon the said facts 
and circumstances so stated, a warrant coujd properly be 
issued for the arrest of said plaintiff upon the charge afore¬ 
said, and was advised by said Parran to procure the issu¬ 
ance of a warrant for the arrest of said plaintiff upon said 
charge; and this defendant says that the procurement by 
him of the issuance of said warrant, iii the plaintiff’s 
13 declaration mentioned, was as a result of and in full 
and complete reliance by him in good faith upon such 
advice. 

And for further plea to the first count of said declara¬ 
tion, this defendant admits that on, to-wit, the first day of 
October, 1928, he, the said defendant, went! and appeared 
before one H. W. Gore, Esq., then and there being a Justice 
of the Peace of the State of Maryland in ind for Prince 
Georges County, Maryland, at Upper Marlboro, Mary¬ 
land, and then and there before said H. W.jGore, Esq., so 
being a Justice of the Peace as aforesaid, td-wit, at Upper 
Marlboro, in Prince Georges County, Maryland, charged 
the said plaintiff Joseph E. Wildman, Jr., with having 
committed upon him, the said James Edward Binger, an 
assault with intent to kill him, to-wit, on t^ie 11th day of 
August, 1928, in said Prince Georges County, Maryland; 
he admits that upon said charge he, the $a.id defendant, 
caused and procured the said H. W. Gore, Esq., so being a 
Justice of the Peace as aforesaid, to make! and grant his 
certain warrant under his hand and seal jfor the appre¬ 
hending and taking of the said plaintiff, and bringing him, 
the said plaintiff, before the said H. W. Gorb, Esq., or some 
other Justice of the Peace of the State of Maryland in and 
for Prince Georges County aforesaid, to b^ dealt with ac¬ 
cording to law; he admits that afterwards the said plain- 
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tiff was, under and by virtue of the said warrant, in the 
District of Columbia, arrested and imprisoned, and car¬ 
ried and conveved in custodv before one Retta D. Morris, 
another Justice of the Peace of the State of Maryland in 
and for Prince Georges County, Maryland, aforesaid, to- 
wit, at Hyattsville, and there by said Retta D. Morris re¬ 
leased from custody upon his giving a recognizance; and 
he admits that thereafter, on, to-wit, November 20, 1928, 
the said complaint and prosecution was ended and aban¬ 
doned. And each and everv other allegation in first count 
of said declaration contained is hereby expressly 
14 denied by this defendant, and he calls for strict 
proof of each and every such allegation, so far as 
the same may be material: and this defendant in particular 

denies that he did or contrived anv of the several acts and 

* 

things in said declaration set forth falsely, maliciously, and 
without any reasonable or probable cause, in manner and 
form as in said declaration alleged; and he denies that the 
plaintiff has sustained or suffered any injury or damage 
in the premises. 

And for further plea to the second count of the said 
declaration, this defendant admits that on, to-wit, the 
eleventh day of August, 1928, the plaintiff was driving his 
automobile upon and along one of the public highways of 
Prince Georges Countv, Marvland, but denies that said 
automobile was being driven in a careful and prudent man¬ 
ner and admits that the automobile of this defendant in 
which this defendant was riding and which he was steering 
at the time was being towed upon and along the said high¬ 
way in the opposite direction, but denies that said auto¬ 
mobile was being towed in a negligent manner; he admits 
that the two automobiles aforesaid approached and col¬ 
lided with each other while being so driven and steered 
and towed respectively, but denies that the plaintiff’s auto¬ 
mobile was damaged in and by said provision in the amount 
of Two Hundred and Fifty Dollars ($250.00) or in any 
other amount whatsoever; and admits that afterwards, 
to-wit, about the middle of September, 1928, the plaintiff 
brought suit against said defendant in the circuit court of 
Prince Georges County, Maryland for said damages to his 
automobile. This defendant likewise admits that on the 
first day of October, 1928, he, the said defendant, did go and 
appear before one H. W. Gore, Esq., a Justice of the Peace 
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of Maryland in and for Prince Georges County, Maryland, 
at Upper Marlboro, Prince Georges County, Maryland, and 
then and there before said H. W. (^ore, Esq., did 
15 charge the plaintiff, Joseph E. Wildman, Jr., with 
having committed upon him, the saidj defendant, an 
assault with intent to kill him in Prince Georges County, 
Maryland, on the said 11th day of August, ^928; he admits 
that upon said charge he, the said defendant, caused and 
procured the said H. W. Gore, Esq., so being a Justice of 
the Peace as aforesaid, to make and grant hjis certain war¬ 
rant under his hand and seal for the apprehending and tak¬ 
ing of the said plaintiff, and bringing him, |the said plain¬ 
tiff, before the said H. W. Gore, Esq., or some other Justice 
of the Peace of the State of Maryland in knd for Prince 
Georges County aforesaid, to be dealt with according to law; 
admits that afterwards the said plaintiff was, under and by 
virtue of the said warrant, in the District of Columbia, 
arrested and imprisoned, and carried anjl conveyed in 
custody before one Retta D. Morris, another Justice of the 
Peace of the State of Maryland in and for Prince Georges 
County, Maryland, aforesaid, to-wit, at Hvattsville, and 
there by said Retta D. Morris released fron(i custody upon 
his giving a recognizance; and he admits tjhat thereafter, 
on, to-wit, November 20,1928, the said complaint and prose¬ 
cution was ended and abandoned. And e^ch and every 
other allegation in said second count of s^id declaration 
contained is hereby expressly denied by this defendant, and 
he calls for strict proof of each and every such allegation, 
so far as the same may be material; and this defendant in 
particular denies that he did or contrived any of the several 
acts and things in said declaration set forti falsely, mali¬ 
ciously, and without any reasonable or probable cause, in 
manner and form as in said declaration alleged; and denies 
that the plaintiff has sustained or suffered any injury or 
damage in the premises. 

JAMES EDWARD BIINGER, 

By LEO P. HARLOW, i 

M. HAMPTON MAGPUDER, 

Attorneys . 
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Joinder in Issue. 
Filed July 23, 1930. 




The plaintiff, Joseph E. Wildman, Jr. joins issue upon 
all of the several pleas filed in the above entitled cause by 
defendant, James Edward Binger, on to-wit, September 
20th 1929 to the plaintiff’s declaration and the several 
counts thereof. 

W. GWYNN GARDINER and 
GEORGE A. MADDOX, 

Attorneys for the Plaintiff, 
By GEORGE A. MADDOX. 

Notice of Trial. 

Leo P. Harlow, Esq., and M. Hampton Magruder, Esq. v 
Attorneys for the Defendant, 

James Edward Binger: 

Take notice that the issue joined in the above entitled 
cause will be tried at the next term of Court. 

I W. GWYNN GARDINER and 
GEORGE A. MADDOX, 

Attorneys for the Plaintiff, 
By GEORGE A. MADDOX. 

Service of copies of the above joinder in issue and notice 
of trial acknowledged this 23d day of July A. D. 1930. 

! LEO P. HARLOW. 

M. H. L. 


I 
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Note of Issue. 
Filed July 23, 1930. 


1. The title of the action is: 

I 

| 

In the Supreme Court of the District of Columbia. 

j 

At Law. I 

I 

No. 76996. ! 

j 

Joseph E. Wildman, Jr., Plaintiff, 4209 38th; Street N. W., 

Washington, D. C., 


vs. 

James Edward Binger, Hall’s Station, Prince Georges 
County, Md., and J. Frank Parran, Court House, Upper 
Marlboro, Prince Georges County, Md., Defendants. 

I 

2. The names of the attorneys are: 

W. Gwynn Gardiner and George A. Maddox, Attorneys 
for the Plaintiff, 1102 Woodward Bldg., Washington, D. C. 

Leo P. Harlow and M. Hampton Magruder,! Attorneys for 
the Defendant, James Edward Binger, 1331 Gi Street N. W., 
Washington, D. C. j 

3. Joinder of issue and notice of trial filed July 23. 1930, 
same being the last pleadings filed. 

W. GWYNN GARDINER and 
GEORGE A. MADDOX, 

Attorneys for the Plaintiff, 
By GEORGE A. MADDOX. 

i 

Service of copy of the above note of issue acknowledged 
this 23rd day of July, A. D. 1930. j 

LEO P. ^HARLOW. 
M. H. L. 


i 

i 
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18 Memorandum. 

May 25,1932.—Verdict for plaintiff for $3,000. 

Supreme Court of the District of Columbia. 

Thursday, Julv 28,1932. 

V / v 7 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

******* 

Upon consideration of the motion filed herein for a new 
trial it is ordered that said motion be, and the same is 
hereby, overruled and judgment on verdict ordered. 

Wherefore it is considered that plaintiff recover of de¬ 
fendants herein the sum of Three Thousand Dollars 
■ ($3,000.00) with interest thereon until paid, together with 
costs of suit to be taxed by the clerk and have execution 
thereof. 

Memoranda. 

August 5, 1932.—Appeal noted. Supersedeas fixed at 
$4,000.00. Cost bond at $100 or $50 cash in lieu of bond. 

Time to file Bill of Exceptions extended to and including 
September 7, 1932. 

August 18, 1932.—Supersedeas Bond ($4,000) approved 
and filed. 

August 31, 1932.—Time to file Bill of Exceptions ex¬ 
tended to and including September 19, 1932. 

19 September 16, 1932.—Proposed Bill of Exceptions 
filed. 


Assignments of Error. 

Filed October 18, 1932. 

******* 

The Court erred: 

(1) In overruling defendant’s objection to the admission 
of the record of the United States Weather Bureau of pre¬ 
cipitation at Washington, D. C., on the 11th day of August, 
1928. 


I 
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i 

(2) In overruling defendant’s objections ahd permitting 
the plaintiff, the witness Wooding and the witness Joseph 
E. Wildman, Sr., to testify as to a conversation between 
plaintiff and his then attorney on the 20th dpy of Novem¬ 
ber, 1928, relative to the agreement entered into by the 
plaintiff through his said attorney with this defendant. 

(3) In overruling defendant’s objections and permitting 
the plaintiff to testify that on the night of November 20th 
at the Court room in Hyattsville, a deputy sheriff was 
present with two additional warrants in his pocket waiting 
to serve them upon plaintiff. 

(4) In overruling defendant’s motion to ^trike out the 
testimony of the witness Wooding as to statements made on 
the night of November 20th at Hyattsville by the plaintiff’s 
then attorney, Sasscer, as to defendant’s motives in swear¬ 
ing out the warrant for assault with intent to trill. 

(5) In overruling defendant’s motion for a directed ver¬ 
dict at the close of testimony on behalf of the; plaintiff. 

(6) In overruling defendant’s motion for a di- 
20 rected verdict at the conclusion of all the testimony. 

(7) In refusing to grant defendant Is prayers for 
instructions numbered 2, 5, 6, 7 and 8. 

(8) In granting plaintiff’s prayers for instructions num¬ 
bered 1, as amended, and number 3. 

(9) And in other respects apparent of record. 

LEO P. HARLOW, ! 

M. HAMPTON MAGRUDER, 

MARSHALL H. LYNIst, 

Attorneys for Defendant James Edward Binger. 

Supreme Court of the District of Columbia. 

Thursday, October 27, 1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. ! 

******* 


Come now the parties hereto by their respective attorneys 
of record, and thereupon, the defendant, J. Edward Binger, 
by his attorney of record submits to the Court the Bill of 
Exceptions taken at the trial of this cause apd prays that 

2—5859a I 
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the same be signed and made of record nunc pro tunc, which 
is hereby accordingly done. 

Designation of Record . 

Filed September 3, 1932. 


Comes now James Edward Binger, appellant in the above- 
entitled cause, and designates the parts of the record which 
he desires to have included in the transcript, said parts 
being considered sufficient for the determination of 

21 the questions raised on appeal, namely: 

1. Plaintiff's declaration. 

2. Pleas of defendant James Edward Binger. 

3. Joinder of Issue, Note of Issue and Notice of Trial. 

4. Memorandum—verdict of jury. 

5. Judgment. 

6. Memorandum—appeal noted and supersedeas allowed. 

7. Memorandum—supersedeas bond filed and approved. 

8. Bill of Exceptions. 

9. Assignments of Error. 

10. Together with a copv of this designation. 

LEO P. HARLOW, 

M. HAMPTON MAGRUDER, 
MARSHALL H. LYNN, 

Attorneys for Defendant-Appellant. 

Service of copv acknowledged this 2nd day of Sept., 1932. 

W. GWYNN GARDINER, 

GEO. A. MADDOX, 

By L. SHAW, Secy., 

Attorneys for Plaintiff. 

22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 21, both inclusive, to be a true 
and correct transcript of the record, according to direc- 
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tions of counsel herein filed, copy of which {s made part 
of this transcript, in cause No. 76996 at Law, wherein Jo¬ 
seph E. Wildman, Jr., is Plaintiff, and James Edward 
Binger and J. Frank Parran are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of November, 193^. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGH AM, 

Clerk . 

! 

23 [Stamp:] Court of Appeals, District 0f Columbia. 
Filed Nov. 26, 1932. Henry W. Hodges, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

a Law Term. 

! 

Law. No. 76996. 

Joseph E. Wildman, Jr., Plaintiff, 

v. 

i 

James Edward Binger and J. Frank Parran, j Defendants. 

Bill of Exceptions . 

Be it remembered that the above-entitled chuse came on 
for hearing on the 20th, 23’rd, 24th and 25th days of May, 
1932, before Mr. Justice Luhring, one of thb Justices of 
the Supreme Court of the District of Columbia holding a 
Law Term, Messrs. W. Gwynn Gardiner, George A. Mad¬ 
dox and W. Gwynn Gardiner, Jr., appearing |on behalf of 
the plaintiff, and Messrs. Leo P. Harlow, M. Hampton 
Magruder and Marshall H. Lynn appearing 6n behalf of 
the defendant J. Edward Binger. j 

Thereupon the plaintiff, Joseph E. Wildman, |Jr., to main¬ 
tain the issues on his part joined, testified substantially as 
follows: | 

That he is 30 years old, having lived in the District of 
Columbia 20 years, prior to which time he resided in Prince 
Georges County, Maryland. At the time of [the collision 
between the automobiles of the plaintiff and the defendant 
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Binger, he was handling Westinghouse Company products, 
and did repair work for his father, who was a distributor 
for said Company, including the territory of Prince 
Georges and Montgomery Counties, Maryland. Plaintiff 
spent about three days a week in Prince Georges County, 
going through Upper Marlboro a couple of times a week. 
Prior to the date of the collision, plaintiff had a speaking 
acquaintance with Mr. Binger, Jr., having known him for 
about a year, and had spoken to him possibly three or four 
times on the road, seeing him in Marlboro and down at 
Hall’s Station, where said Binger lived. Plaintiff also had 
a speaking acquaintance with the defendant Binger (the 
father), having seen him about half a dozen times around 
Marlboro and around the store at Hall’s Station. On Au¬ 
gust 11, 1928, plaintiff had serviced a light plant for a 
customer near Mitchellville in Prince Georges County, and 
left there at 7:00 P. M. in one of the hardest rains 
24 he had ever seen, proceeding toward Washington 
by way of Central Avenue, and driving a 1925 Dodge 
Roadster, which he had had about three years. It had been 
raining all day, and was raining when plaintiff left home 
in the morning, and up until the time he returned home at 
night, the rain coming down in torrents. Whereupon plain¬ 
tiff offered in evidence a copy of the record of the U. S. 
Weather Bureau of precipitation at Washington, D. C., 
on August 11, 1928, duly certified in accordance with law, 
the following portion of which was received in evidence as 
Plaintiff’s Exhibit No. 1: 

Station: Washington, D. C. Data: Precipitation, August 11, 1928. 

Hour ending A. M. 

1 2 3 4 5 6 7 8 9 10 11 Noon. 

Hourly amounts of precipitation (inches). 

Trace-None-Trace .06 . 07 . 01 .01 .01 

Hour ending P. M. 

12 3 4 5 6 7 8 9 10 11 Mid’t. 

Hourly amounts of precipitation (inches). 

.02 .08 .09 .11 .15 .12 .48 1.57 .85 .67 .52 1.15 

Rain continued from the 10th, ended 12:20 a. m. 

Rain began 6 a. m. and continued past midnight. 

Total amount, 5.97 inches. 


I 
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i 

The collision between plaintiff’s car and the (far of the 
defendant Binger happened on Central Avenue, which is a 
road from Hall’s Station, Maryland, to Washington, about 
six miles from the District Line and eight miles fifom Hall’s 
Station. At the point of the collision this road j is 14 feet 
2 inches wide, plaintiff having measured it with a steel tape. 
At the place of the collision the road is straightj woods on 
both sides, with a cement culvert, an abutment a^out three 
or four feet high on both sides of the road, and a stream 
underneath at the point of the collision. The accident oc¬ 
curred about 7:30 P. M., at which time it was dafk, and the 
rain coming down in torrents. It had been raining ever 
since plaintiff left Queen Anne, which was about 35 min¬ 
utes’ distance from the place of the accident. It was rain¬ 
ing when he left home in the morning and raided all day. 
Plaintiff left home in the morning about 9:30, &nd during 
the day it rained very hard at times and at tim^s it would 
let up. It increased from 3:00 or 4:00 o ’clock on.j As plain¬ 
tiff went toward Washington, he apprehended lights on a 
car in the road about 100 feet ahead at a place called Fair¬ 
fax Woods. It was raining so hard that the lights were 
dimmed by the rainfall, the rain hitting thb road and 
popping up like steam coming off the road. Plaintiff slowed 
down to allow the car to pass, and as it approached and 
passed, then something else hit plaintiff’s car, which 

25 was another car being towed without light;js on it. The 
contact was so great that it knocked plaintiff’s carr 

off the road, and the other car did not stop aftek* it hit him, 
but proceeded on down the road. When it knocked plain¬ 
tiff’s car off the road, it mashed the left front; fender, the 
running board, the doors on the left hand side of the car, 
and bent the front axle and flattened the front left tire. 
With plaintiff’s car in this position and its rehr wheel off 
the road, it took about 20 or 25 minutes to get jhis car back 
on the road, having to pull branches from the side of the 
road in order to get the tire to take hol4 in the mud 

26 to come back on the road. After getting his car in 
the road again, he proceeded to Washington as far 

as the Irwin Service Station (which is from p. quarter to 
a half mile within the District of Columbia), at! which point 
Arthur Binger (defendant’s son), driving a podge truck, 
drove around plaintiff and cut him off. Arthur Binger got 
out of his car and plaintiff got out of his. Binger said: 

i 


i 
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“You ran into me down the road”. Plaintiff said: “Why, 
if I am not mistaken, you ran into me”. Binger said: 
“Well, I did not really know what happened. I thought it 
was the slack in the rope taking up and I proceeded on 
to Hall’s and came on back to see if I had done any damage, 
or to see if I was hurt”. An argument ensued as to who 
was at fault, and then plaintiff said: “Well, I think you 
ought to pay my damages, you see the condition of my car”. 
Binger said: “Well, the car that was in collision with your 
car is in pretty bad shape too”. Then Binger got in his 
truck and turned around in the road and went back. The 
truck was the same one plaintiff passed on the road, being 
a Dodge truck with a big body on it and a cab on the front. 
Plaintiff thinks it was the same truck, because it was taking 
so much of the road with its wide bed that plaintiff had to 
pull over to the side in order to let the truck pass, and as 
he did so the car that was being towed hit him. This car 
was not following the track of the truck. It was out in 
the road about 2 1 /> feet. Plaintiff was over as far as he 
could get without hitting the culvert. When plaintiff’s 
car passed the truck, this other car hit him and knocked 
him off the road. The only change that was made in the 
course of the plaintiff’s car after passing the truck and 
before the other struck him, was made from the impact 
which knocked him off the road. Plaintiff was going 
straight down the road, proceeding about 15 miles an hour. 
Plaintiff saw only a form of a truck or the thing that was 
behind it after the impact, as there were no lights on the 
car that was being towed by the truck. The axle of plain¬ 
tiff’s car vras bent to the extent that he could not take his 
hand off the steering wheel, but had to literally hold it in 
the road, and with a flat tire and bent axle, it took plaintiff 
about 45 minutes to get from the scene of the accident to 
where Binger, Jr. overtook him, a distance of about six 
miles. In driving the car with the tire flat and the front 
axle bent, it chewed the tire up beyond repair, so plaintiff 
stopped at the Irwin Service Station and had his spare tire 
put on. After having the tire changed, plaintiff pro- 
27 ceeded home, where he arrived a little after 11:00 
o’clock, leaving his car in front of his home, where 
it remained for ten or eleven days, and he finally sold it to 
a junk man for $25.00. 


I 
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With reference to recovering damages for the automobile, 
plaintiff went to Upper Marlboro with Mr. jWooding (his 
brother-in-law), and called on attorney Sasscet whom he em¬ 
ployed to represent him. Mr. Sasscer filed shit for $250.00 
damages to automobile on plaintiff’s behalf against Mr. 
Binger. 

! 

Whereupon, plaintiff offered in evidence certified copy of 
the pleadings and docket entries in said case, marked 
“Plaintiff’s Exhibit No. 2”, and reading as follows: 

“Authentication of Record. 


“Clerk’s Office, Circuit Court for Prince Georges County, 

Maryland. 

“I, Brice Bowie, Clerk of said Court, do hereby certify 
that the writings annexed to this certificate are true copies 
of originals on file and of record in said office^ and that said 
originals, together, constitute the record of the proceedings 
of said Court in this cause. 

“Witness my hand and the seal of said C^urt this 17th 
day of May, 1932. | 

i 

[Seal of the Court.] 

(Signed) BRICE BOWIE, 

Clerk.” 


I 


“I, Joseph C. Mattingly, Associate Judge of said Court, 
do certify the foregoing attestation by Brice l^owie, Clerk of 
the said Court, to be in due form, and by the proper officer. 
“Witness my hand and seal this 17th dav of May, 1932. 
(Signed) JOSEPH C. MATTINGLY, [seal.] ” 


i 

“I, Brice Bowie, Clerk of said Court, hereby certify that 
Joseph C. Mattingly, whose genuine signaturd is subscribed 
to the foregoing certificate, was, at the time of signing and 
attesting same, Associate Judge of said Court,j duly commis¬ 
sioned and qualified. j 

“Witness my hand and the seal of said C^>urt this 17th 

day of May, 1932. 


[Seal of the Court.] 
(Signed) 


BRICE BpWIE, 

Clerk 


i 
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28 “In the Circuit Court for Prince Georges County, 

Maryland. 

No. 16, Apprs. Oct. Ct., 1928. 

“Joseph E. Wildman, Jr., Plaintiff, 

v. 

J. Edward Binger and Arthur Binger, Defendants. 

Declaration . 

Filed August 22, 1928. 

The Plaintiff sues the defendants for, that, on the 11th 
day of August, 1928, the Defendant, Arthur Binger, while 
driving a truck in a careless and negligent manner eastward 
on Central Avenue, near Halls, in Prince Georges County, 
Maryland, which truck was towing an automobile which was 
then and there being guided in a careless and negligent 
manner, by the Defendant, J. Edward Binger, caused the 
said automobile to run into and collide with the automobile 
of the Plaintiff, which was then and there being driven by 
him, westward on said Avenue, in a careful and prudent 
manner, causing great damage to the automobile of the 
Plaintiff; the said collision being caused by the negligence 
of the aforementioned defendants, the plaintiff all the while 
using due care and caution. 

Wherefore the plaintiff brings this suit and claims the 
sum of two hundred and fifty ($250.00) dollars. 

JOS. E. WILDMAN, Jr., 
ByL. G. SASSCER, 1 

His Attorney.” 


29 “Prince Georges County, 

State of Maryland , set: 

To the Sheriff of Prince Georges County, Greeting: 

You are hereby commanded to summon J. Edward Binger, 
that he be and appear before the Circuit Court for Prince 
Georges County, to be held at Upper Marlboro, on the first 
Monday of October, 1928, to answer an action of damages at 
suit of Joseph E. Wildman, Jr. 

Hereof fail not at your peril and have you then and there 
this summons. 
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Witness the Hon. W. Mitchell Digges, Chitef Judge of the 
Seventh Judicial Circuit of Maryland, the 2f2nd day of Au¬ 
gust, 1928. 

Issued the 22nd day of August, 1928. | 

(Signed) S. D. HALL, 

[court seal.] Clerk of the Circuit Court 

for Prince Georges County ” 

L. G. SASSCER, 

Attorney. 

i 

j 

“Summoned this 25th day of August, 1928. 

C. S. EARLY, 

Sheriff.” 

“Filed August 28, 1928.” 

30 “Prince Georges County, 

State of Maryland, set: 

| 

! 

To the Sheriff of Prince Georges County, Greeting: 

You are hereby commanded to summon jArthur Ringer, 
that he be and appear before the Circuit Cburt for Prince 
Georges County, to be held at Upper Marlboro, on the first 
Monday of October, 1928, to answer an actiojn of damages at 
suit of Joseph E. Wildman, Jr. j 

Hereof fail not at your peril, and have you then and 
there this summons. 

Witness the Hon. W. Mitchell Digges, Chief Judge of the 
Seventh Judicial Circuit of Maryland, the 22nd day of Au¬ 
gust, 1928. 

Issued the 22nd day of August, 1928. 

(Signed) S. D. HALL, 

[court seal.] Clerk of the Cirduit Court 

for Prince Georges County 

| 

L. G. SASSCER, j 

Attorney'. 

“Summoned this 25th day of August, 1928. 

C. S. EARLY, 

Sheriff.” 


Filed August 28, 1928. 
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31 “ In the Circuit Court for Prince Georges County, 

Maryland. 

Rule to Employ New Counsel . 

Mr. Joseph E. Wildman, Jr. 

Dear Sir: 

This is to notify you that you are under rule of Court to 
employ new counsel in the case of Joseph E. Wildman, Jr., 
v. J. Edward Binger and Arthur Binger, same being No. 
86, Trials to January Term, 1929. 

Beturnable on or before the first Monday in April, 1929. 

S. D. HALL, 

Clerk of the Circuit Court , 
for Prince Georges County, Md. 

Non Est. 

C. S. EARLY, 

Sheriff . 

Filed March 30th, 1929.” 

* 

“In the Circuit Court for Prince Georges County, Md. 

No. 39, Trials, October Term, 1929. 

Joseph E. Wildman, Jr., Plaintiff, 

vs. 

J. Edward Binger and Arthur Binger, Defendants. 

Plea . 

Filed Sept. 27, 1929. 

The Defendants, J. Edward Binger and Arthur Binger, 
for plea to the declaration say: 

That they did not commit the wrong alleged. 

M. H. MAGRUDER, 
Attorney for Defendants .” 
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32 W. Gwynn Gardiner, Attorney and j Counsellor at 
Law, Woodward Building, Washington, D. C. 

Octjober 9, 1929. 

Honorable Joseph C. Mattingly, 

Associate Justice Circuit Court, 

Upper Marlboro, Md. 

I 

My Dear Judge Mattingly: 

Mr. Joseph E. Wildman, Jr., of this city, j is represented 
by Mr. George A. Maddox and myself in a $uit which has 
been instituted against Mr. Binger and the pistrict Attor¬ 
ney of your County growing out of the certain disagree¬ 
ments and conditions which we allege have arisen between 
them. | 

Mr. Wildman is in receipt of a notice from Mr. Hall, 
Clerk of your Court, wdiich reads as follows :j 

“This is to notify you that you are under rule of Court 
to employ new counsel in the case of Joseph E. Wildman, 
Jr., vs. J. Edward Binger and Arthur Bingfer, same being 
No. 39, Trials to the October Term, 1929, returnable on or 
before October 14th, 1929.” 


Mr. Wildman notified Mr. L. G. Sasscer^ a member of 
your Bar, and counsel of record in said causq for Mr. Wild¬ 
man, by letter under date of March 20, 1929, of his position 
in this matter, and directed Mr. Sasscer as iiis attorney to 
dismiss the damage suit and take no further action. A 
copy of the letter is attached to this letter for your files in 
said cause. 

I am authorized by Mr. Wildman to say that his position 
is as then stated, namely, that the suit should be dismissed. 
If a formal praecipe is necessary in order to have it dis¬ 
missed, I shall upon notice from the Clerfc prepare the 
same and have Mr. Wildman sign it and file it in said cause. 

Very respectfully, 

(Signed) * W. GWYNN GARDINER. 


Filed October 10, 1929. 




28 


J. E. BINGER VS. J. E. WILDMAN, JR. 


33 Copy of Letter from Joseph E. Wildman, Jr., to 

L. G. Sasscer . 

(Filed October 10th, 1929.) 

“Washington. D. C., March 20, 1929. 

Senator L. G. Sasscer, 

Attorney-at-law, 

Upper Marlboro, Md. 

My Dear Senator : 

I received your letter dated December 24th, 1928, in 
which you sav, vou feel constrained under the circumstances 
to withdraw from the damage suit you filed for me against 
Mr. J. E. Binger. 

Please dismiss the damage suit you filed and take no 
further action in the matter for me. I should have written 
you sooner but neglected it, so you will please excuse me 
for not answering your letter sooner. 

Very trulv vours, 

(Signed) ‘ ‘ JOSEPH E. WILDMAN, Jr.” 

34 In the Circuit Court for Prince Georges County, 

Maryland. 

No. 39, Trials, October Term, 1929. 

Joseph E. Wildman, Jr., 
vs. 

J. Edward Binger and Arthur Binger. 

Docket Entries. 

1928, August 22nd.—Action damages, Nar fd. Summons 
issued. Returned “Sum’d both this 25th day of Aug., 
1928.” 

1929, Jan. 28th.—Motion of Mr. Sasscer to withdraw as 
counsel and rule to employ new counsel. 

1929, Feb. 28th.—Rule to employ new counsel issued and 
delivered to Sheriff for service. 

1929, March 30th.—Rule to employ new counsel returned 
“non est”. 

1929, Sept. 27th.—Defendant’s Plea filed. 
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1929, Oct. 7th.—Rule to employ new counsel issued made 
returnable on or before Monday, Oct. 14th next and mailed 
by registered mail to Jos. E. Wildman, Jr;, 4207 38th St., 
N. W., Washington, D. C. 

1929, Oct. 9th.—Registered return card filed. 

1929, Oct. 10th.—Dismissed bv order of plaintiff’s attor- 
ney filed. 

1929, Oct. 10th.—Letter of Plaintiff asking for dismissal 
of case filed & Letter of W. Gwvnn Gardinetr filed. 

Lansdale G. Sasscer, Attorney for Plaintiff. 

M. Hampton Magruder, Attorney for Defendants. 


35 Plaintiff stated that Arthur Binget, the son of the 
defendant in this case, was driving the truck at the 
time of the collision. During the periods previously men¬ 
tioned plaintiff stopped in Marlboro a couple of times a 
week. Marlboro has a court house, about 20 residences, 
and a couple of stores, plaintiff stated. Hq said there was 
nothing further done in the suit above referred to. The 
next thing that plaintiff heard, after his filing of the above 
mentioned suit on August 22, 1928, was th^t three officers 
had been at his home on the morning of October 3rd. Plain¬ 
tiff went to Police Headquarters in the District of Colum¬ 
bia the next morning at 9:15 and announced himself to 
Capt. Emerson, the head of the Detective Bureau. When 
the detectives came back from roll call, they gave the word 
to Capt. Emerson to arrest plaintiff, placed him under 
arrest and took him in the back room to await a Marvland 
officer to carry him to ^larlboro. There was a warrant for 
assault with intent to kill, and plaintiff was put in this 
back room to await the officer from Maryland to extradite 
him and take him out. When the detectives came in after 
roll call, they came in one by one and looked plaintiff over, 
walked around him and went on out, until about 12:00 
o’clock, when an officer from Maryland named Prince came, 
and plaintiff was turned over by Capt. Emerson to this 
Maryland officer, who took him before [Mrs. Morris, a 
Hyattsville magistrate. In the meantime, plaintiff had 
gotten in touch with his uncle, who was a bondsman in 
Maryland, and had his uncle meet him ^t Mrs. Morris’ 
office, where he was arraigned, put under bond and released. 
Mrs. Morris set a date three or four dav|s after that, at 
7:30 P. M., to return for the hearing, saying she would get 
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in touch with the State’s Attorney and all parties con¬ 
cerned. Plaintiff went back on the appointed day with Mr. 
Wooding; his father, and his uncle, and met Mr. Sasscer, 
his lawyer, at Mrs. Morris’ office, where, after waiting a 
while, nobody else appeared, and the case was set for hear¬ 
ing at a date about six days after that. Plaintiff went back 
at that time with Mr. Wooding, his father and his father’s 
brother, and Mr. Sasscer. They met Mr. Sasscer at Mrs. 
Morris’ office, and waited about a half hour, and the case 
was adjourned until a few days later. Plaintiff went back 
on this occasion, at 7:30 in the evening, and at that time 
there were present at Mrs. Morris’ office plaintiff’s father, 
his uncle, Mr. Wooding, Judge Morris, Senator Sass- 
36 cer (his lawyer), Binger (the defendant herein) and 
Mr. Machim, a Maryland deputy sheriff. On this oc¬ 
casion when plaintiff’s lawyer, Mr. Sasscer, came into the 
court room, he went up to the desk of Mrs. Morris (the 
Justice of the Peace) and had a conference there with the 
defendant Binger. Then Sasscer turned and walked out 
of the court room, beckoning plaintiff and his group to 
follow. They followed him to the adjoining hallway, de¬ 
fendant Binger following behind the plaintiff. They went 
into the adjoining room, and in that room there were Sen¬ 
ator Sasscer (plaintiff’s attorney), plaintiff’s father, his 
uncle, Mr. Wooding (plaintiff’s brother-in-law), the plain¬ 
tiff himself and the defendant Binger. 

Whereupon the plaintiff was asked to state the conversa¬ 
tion which occurred in the room, to which objection was 
made by defendant Binger’s attorney on the ground that 
there was an agreement made by plaintiff’s attorney by 
which the plaintiff was bound, and that the plaintiff could 
state the agreement, but not the conversation that occurred 
or his understanding of it. The Court overruled the ob¬ 
jection, stating that the plaintiff could relate the conversa¬ 
tion which occurred between plaintiff and the attorney in 
the presence of Mr. Binger, to which action the defendant 
Binger’s attorneys duly excepted. 

Whereupon the plaintiff testified that his attorney (Sen¬ 
ator Sasscer) said: “Joe, they have quashed that warrant 
for false arrest—rather, that warrant for assault and at¬ 
tempt to kill with a dangerous weapon, but that warrant 
was only gotten out for the purpose of extradition to get 
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you out here. But they have sworn out two additional 
warrants, one for reckless driving and another for failing 
to stop and render assistance. Now, if you will agree to 
drop your civil suit down in Marlboro for $250.00 damages 
to your car, Mr. Binger will withdraw thdse warrants, 
won’t prosecute you on them”. The conversation between 
plaintiff and his attorney was in the presence of Binger, 
plaintiff’s father, his uncle and the whole party. Plaintiff 
said to his attorney (Mr. Sasscer): “Senatdr, I am not 
guilty of any of these warrants, and I am without my car. 
My car is ruined, and I don’t think it is fair, il think I am 
being treated unjustly”. His attorney (Sasscer) said: 
“Well, I leave it to your uncle (he is a resident here in 
the County), if it isn’t a rubber stamp proposition in Marl¬ 
boro—take a non-resident, a resident of the district don’t 
have a chance. Now, they will probably take you, serve 
these warrants on you, carry you to Marlboro, keep 
37 you in jail over night.” | 

. Whereupon, the defendant Binger’s attorneys again re¬ 
newed their objections, on the ground that the relating of 
this conversation to the jury was “building up scenery” on 
the part of the plaintiff relating an argument between him¬ 
self and his attorney, with which Binger had nothing to do, 
and it was therefore improper to go to the! jury. The 
Court stated that it w r as perhaps an unfortunate situation, 
but the defendant Binger wras present, and it might show 
what he had to do with the dismissal of these proceedings 
there, and it might go to show malice, and migh(; go to show 
probable cause. The Court further stated that there are 
so many elements in this case of malicious prosecution that 
the evidence is more or less wide. The defendant’s attorneys 
again objected that “That is the very viciousjness of the 
testimony”, and that their client could not Ibe held for 
malice because plaintiff’s lawyer said he might |do this and 
might do that, and “You don’t live in Maryland and this 
man does”. But the Court again overruled the objection, 
to which an exception was noted, and permitted the evi¬ 
dence to go in. 

I 

i 

Whereupon the plaintiff, continuing, testified that his 
lawyer (Sasscer) said: “I will leave it to your uncle, who 
is a resident of the County, if that isn’t a fact”. And 

i 
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plaintiff’s uncle said: 1 “Yes, a non-resident doesn’t 
have”- 


“By the Court: 

Q. (Interposing.) What did Mr. Binger say there? A. 
After we finished, after I finished talking to Mr. Sasscer, 
Mr. Binger says, ‘That settles it’.” 

Plaintiff’s brother-in-law spoke up and said he thought 
it was an outrageous thing, and that “we should proceed 
and make them try it.” Then Mr. Sasscer insisted that 
plaintiff agree, and as plaintiff’s counsel, and thinking Mr. 
Sasscer familiar with conditions in Maryland, plaintiff 
agreed to drop his suit for $250.00 in Marlboro and have 
them quash the other two warrants. 

Then Mr. Binger said: “That settles it”. Then he (the 
defendant Binger) and Mr. Sasscer (plaintiff’s attorney) 
walked in to the Justice of the Peace, Mrs. Morris, and had 
the warrants torn up, “or something happened to them, I 
don’t know.” Plaintiff stated that Mr. Sasscer said it was 
too bad, he was awfully sorry, and plaintiff paid him 
$25.00, “and we went home then”. Mr. Sasscer 
38 said: “Go ahead, it is all fixed; go ahead”. 

The plaintiff stated that he had never discussed 
with the defendant Binger at that time the question of 
bringing suit for malicious prosecution, and that Binger 
had not said anything to plaintiff about it; that nothing 
vras said in the conversations above related about malicious 
prosecution. 

Cross-examination: 

Plaintiff stated that he was driving a Dodge Roadster, 
1925 model, the night of the collision, and had come from 
Entizan’s Garage in Queen Anne, Maryland, where he had 
been to repair a farm light and power plant. Plaintiff left 
this garage about 7:00 o’clock, and was familiar with the 
road over which he travelled that night, having been over it 
a number of times, and having lived in Prince Georges 
County until he was eight or nine years old, then moving to 
Frederick, Maryland, where he lived for a few years and 
then came back to the District of Columbia again. Since 
reaching his majority, plaintiff’s visits to Prince Georges 
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County have been very frequent, and he knows a number of 
persons in that general community. 

The truck, when he first saw it, was about 100 yards from 
his car, and he could continuously see the ijruck for that 
distance. From the time plaintiff saw the truck until the 
collision occurred, he was as far on the ri^ht hand side 
as he could get without hitting the culvert, j The car that 
was being towed hit plaintiff right at that culvert, because 
it was just past the culvert, and plaintiff was bn the culvert 
when the car hit him. By culvert, plaintiff means some¬ 
thing across the highway, with cement abutments about 
three or four feet high, with no distinguishing features 
along the highway. Plaintiff only saw the form of a car 
in the rear of the truck, because of fog and a!pouring rain. 
At the time of the accident it was raining hard. When 
plaintiff saw the lights they were very dijn, through a 
mist, and from the time he saw those dim lights until the 
time of the accident, he could not see the form of the car, 
but only the dim lights in the distance. At tlie time of the 
collision, plaintiff could not tell whether it was a truck or 
an automobile, and only knew there were ijwo cars, and 
could not tell which one it was. Plaintiff did not see the 
car in the rear, and could not see anything ^t the time of 
the accident except what appeared to be two lights shining 

in his face, until within 20 or 25 feet, yhen he could 
39 distinguish what it was. When it got| within 20 or 

25 feet and he distinguished what it whs, he did not 
strike the truck, but what was immediately behind the truck 
collided with him. As a result of the impact,j plaintiff was 
thrown on the same side of the road, off the concrete, which 
was 14 feet 2 inches wide. The width of plaintiff’s car is 
about 6 feet. At the place of the accident, th^re was a mud 
shoulder about two and a half feet to the cement culvert. 
When the plaintiff said “shoulder” he meant the dirt be¬ 
yond the concrete on his side of the road. At the time of 
the accident, plaintiff was on that dirt as fair as he could 
get without slipping into a ditch there, whith was about 
two feet deep. Plaintiff observed it at the time of the acci¬ 
dent, and since that time. Plaintiff never s^w the car he 
collided with any more that night. The truck and the car 
continued on their progress, and plaintiff sthyed 20 or 25 

i 
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minutes in the mud before he got out. Plaintiff’s car had 
its left front fender mashed, the axle bent, left front wheel 
hub cap knocked off, the left running board mashed, and 
the chassis thrown out of line, and the left front tire flat¬ 
tened. It took plaintiff 45 minutes to get from the place of 
the accident to the Irvin’s Filling Station, where he 
stopped. Before plaintiff reached the filling station, a 
truck driven by Arthur Binger (son of defendant Binger) 
overtook him, and Arthur Binger asked him to pull over on 
the side of the road, which he did, before he got to the 
filling station, and about a quarter of a mile from the Dis¬ 
trict Line in the District of Columbia. It was at this place 
that the conversation took place to which plaintiff testified 
in his examination in chief, and there was no conversation 
between plaintiff and Arthur Binger at the filling station. 
The place where the conversation occurred was less than a 
quarter of a mile from the filling station, and Arthur 
Binger left plaintiff there and so far as plaintiff knew 
never went to the filling station. Plaintiff denies that 
Binger approached him and asked him to pull over on the 
side and that plaintiff paid no attention to him but con¬ 
tinued on, and that thereupon Binger preceded plaintiff 
and, getting to the filling station before plaintiff got there, 
stopped his truck and got out in the road and intercepted 
plaintiff when he approached the filling station. Plaintiff 
stayed at the filling station long enough to put his spare 
tire on, but does not know the man who waited on him at 
the filling station. When he changed his tire, his car was 
off the road and on the property of the filling sta- 
40 tion, where he ran it inside of the filling station and 
had it repaired there. Plaintiff believes he got help 
from somebody in the filling station, but is not sure about 
that. Plaintiff was already wet when he arrived at the 
filling station, he stated, and may have changed the tire 
himself. It took approximately 20 minutes to change the 
tire. Plaintiff imagines he used his own tools. 

The collision occurred on the night of August 11, 1928, 
and plaintiff interviewed Attorney Sasscer about the 15th 
of August, 1928. He went to interview Sasscer at his office 
in Marlboro, accompanied by Mr. Wooding, his brother-in- 
law. As a result of the conference, he employed Mr. 
Sasscer to file suit in Prince Georges County against J. 
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Edward Binger and Arthur Binger for $250.00 damages 
for injury to his automobile. Plaintiff passed through 
Marlboro two or three times a week, and knows that the 
Sheriff of Prince Georges County knew hipn. Plaintiff 
does not know whether the Sheriff saw him or jnot, and does 
not recollect seeing the Sheriff during the [two or three 
times a week at which he stopped for lunch j in Marlboro, 
from the date of the accident to the time hejwas arrested 
in Washington under the warrant for assault Vith intent to 
kill. Plaintiff on these occasions had his lun^h at a public 
restaurant across the street from the Court House, and 
during the period mentioned lunched there! a couple of 
times a week anyway. 

On the night of November 20th plaintiff first learned that 
there was a warrant sworn out for him by defendant 
Binger for failing to stop after an accident | and give as¬ 
sistance, when Sasscer told him. From th^ date of the 
institution of the $250.00 damage suit in Marlboro, up to 
the night of November 20th, plaintiff stated lie saw his at¬ 
torney (Sasscer) twice in his Marlboro office and once in 
his Washington office, relative to the civil suit for $250.00 
damage to automobile, but Sasscer did not |tell him that 
there was any warrant out for him for arrest | for failing to 
stop and render assistance. When plaintiff! appeared at 
Hyattsville and gave bond for $400.00 for bps appearance 
under the warrant for assault with intent t6 kill, his at¬ 
torney (Sasscer) was not there at the time, j After having 
seen attorney Sasscer two or three times I after having 
brought the civil suit, plaintiff did not see or talk to him or 
confer with him any more until plaintiff called him 
41 up to have him represent plaintiff in his appearance 
in Hyattsville. On the day when plaintiff was ar¬ 
rested in Washington, he called Sasscer up! to have him 
meet plaintiff at Mrs. Morris’, the Justice of the Peace at 
Hyattsville. Plaintiff appeared before the Justice about 
1:30 P. M., and Sasscer was not there, but plaintiff’s uncle 
(Mr. Tom Wildman), who is a bondsman in Prince 
Georges County, was there and went on plaintiff’s bond. 
Plaintiff appeared before the Justice of tlhe Peace in 
Hyattsville on three occasions in addition to the first occa¬ 
sion when he went there to give bond. On this first occa¬ 
sion when the bond was given, Mr. Sasscer ^as not there. 


i 
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The first occasion after that, he was there, but did not ad¬ 
vise plaintiff that at that time a warrant had been sworn 
out for plaintiff before Justice of the Peace Gore for fail¬ 
ure to stop and give assistance. Sasscer never did tell him 
that there were any other warrants sworn out against him 
other than the warrant for assault with intent to kill, and 
the two warrants which followed on the day that he ap¬ 
peared before the Justice on the 20th day of November. 
Plaintiff does not know whether the Justice of the Peace, 
Mrs. Morris, ever notified Binger to be present on any oc¬ 
casion other than the last, when Binger was there. On the 
20th of November plaintiff and his party got there first, 
about 7:00 P. M., and Sasscer came in a few minutes later. 
Mr. Binger came in with Mr. Machim, the Deputy Sheriff, 
about five or ten minutes after that. They all assembled in 
Mrs. Morris’ court, which is known as the Police Court in 
Hvattsville. 

Over the objection of defendant’s Binger’s attorneys, 
plaintiff was allowed to testify that Machim was the Deputy 
Sheriff who “had these two additional warrants in his 
pocket waiting to serve them upon me”. Plaintiff stated 
that he knew this from Attorney Sasscer’s statement, 
which was made in the presence of Binger and the whole 
crowd. Defendant Binger’s attorneys’ objections were 
based upon the ground that the witness should only be per¬ 
mitted to testify to such account of the facts as were known 
from his personal knowledge. But the Court overruled this 
objection, to which action an exception was duly allowed. 

Plaintiff further testified that he, his father, his uncle, 
Mr. Wooding, and Mrs. Morris were already in the court 
room when Mr. Sasscer came in, and that he had no con¬ 
versation with Sasscer until Binger came in; where- 
42 upon, Binger and Sasscer "went up to Mrs. Morris’ 
desk, but plaintiff stated he does not know what hap¬ 
pened there. After that, Sasscer turned and walked out of 
the court room, and beckoned for plaintiff and his rela¬ 
tives to come on, and they went into an adjoining room or 
hallway. Sasscer did not beckon for defendant Binger to 
come on in, but Binger came in any way. The only thing 
Binger said from the time they all went into that room 
until plaintiff concluded and made the disposition of those 
cases, was: “That settles it”. 
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Plaintiff further testified that Senator Sasscer, in the 
conversation that ensued, told plaintiff that j Machim, the 
Deputy Sheriff, had showed him (Sasscer) the warrants 
sworn out against plaintiff for reckless driving and failing 
to stop. Sasscer advised plaintiff that because of certain 
conditions, which had been enumerated, in Marlboro, the 
unfairness to non-residents, and the rubber stamp attitude 
of the court there, that it would be better fojr plaintiff to 
agree to dismiss his pending $250.00 damage $uit for auto- 
mobile injuries in order to get the warrants tljen issued but 
not served on him dismissed. Then and thereupon the fol¬ 
lowing occurred: 

i 

i 

By Mr. Magruder: 

“Q. I will ask you this: didn’t you also ask Sasscer to 
agree with Binger that if he, Binger, would dismiss the as¬ 
sault with intent to kill warrant, as well as tljie other war¬ 
rants, that he, Sasscer, was then to agree with! Binger, with 
your authority, that there would be no prosecution of any 
suit for malicious prosecution, but that the ^uit at Marl¬ 
boro was to be tried on its merits? A. Absolutely not. 

Q. As a matter of fact on the night of the 20th of Novem¬ 
ber the warrant for assault with intent to kiljl was in fact 
withdrawn, was it not? A. According to Mr. jSasscer. 

Q. And the other two warrants were withdrawn accord¬ 
ing to Mr. Sasscer? A. Yes, sir, on the night of the 20th. 

Q. And Mr. Sasscer was your attorney and authorized to 
act for you that night, was he not? A. Yes, si|r.” 

43 Then and thereupon the plaintiff, to further main¬ 
tain the issue on his part joined, called William H. 
Wooding, who testified substantially as follovjs: 

That he is the brother-in-law of the plaintiff, and went 
with plaintiff to the District Building in 1928 in connection 
with the warrant for assault with intent to kill. Thev got 
to the District Building at 9:00 o ’clock and s^iw Inspector 
Brown, who went over to headquarters, came i )ack and told 
plaintiff that there was a warrant there for him, charging 
assault with intent to kill; that Inspector Brown went over 
to headquarters with them and plaintiff gave himself up at 
detective headquarters, as Inspector Brown j advised him 
to do. Witness testified that he went out after jthev reached 
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detective headquarters and did not know what they did with 
plaintiff, except that they took him back somewhere; that 
he (the witness) went to Hyattsville to get plaintiff’s uncle 
and when he came back plaintiff was at detective head¬ 
quarters and an officer from Maryland was there with him; 
that the officer took plaintiff out to Hyattsville and that 
witness followed in his own car and got plaintiff’s uncle 
and they met at the house of Mrs. Morris, where Mrs. 
Morris accepted bond from plaintiff’s uncle; that plaintiff 
was in the custodv of the officer when witness saw him 
there, and was only turned loose after bond had been fixed. 
The bond was $400.00, and arranged for by plaintiff’s uncle 
and signed bv him. Plaintiff was turned loose that dav and 
Mrs. Morris arranged a date on which he was to return. 
Witness does not know whether the officer who had the 
plaintiff in custody had a warrant for him, but they handed 
the Justice of the Peace some papers, and she said it was 
a serious matter. Witness returned on the day fixed, with 
the plaintiff, his father, his uncle, and Mr. Sasscer, plain¬ 
tiff’s attorney. The first time plaintiff and his relatives 
(including witness) went out there after the bond was 
given, Mrs. Morris was there, but nobody else. The second 
time was the same, except that Mrs. Morris was not there. 
Mr. Sasscer called her on the phone, and she set another 
date. Plaintiff and witness returned at the appointed time, 
with the same people present, and Mrs. Morris and the de¬ 
fendant Binger, in addition. Mr. Sasscer, after speaking 
to Mr. Binger, called Wildman, the plaintiff, in the hall, and 
they (Wildman’s father and uncle and witness) fol- 
44 lowed him. Witness testified that the defendant 
Binger came out too, but was not with their group. 
Binger came outside of the door, within hearing distance 
of the conversation, standing about five feet away, and 
staved bv while thev were talking. Their conversation was 
in an ordinary tone of voice, and witness should say that 
Binger was close enough to certainly hear it. 

Thereupon the witness was asked by plaintiff’s attorney: 
“What was said there?” Defendant’s attorneys objected 
on the ground that Binger could not be bound by any con¬ 
versation between Wildinan and his associates and his at¬ 
torney, on the theory that Binger may have heard it be¬ 
cause he was close enough to do so, but the Court overruled 
the objection and gave defendant an exception on the theory 



I 


J. E. BINGER VS. J. E. WILDMAN, JRi 39 

that defendant Binger was present and could. have heard 
the conversation. 

i 

Witness testified that Sasscer told the plaintiff Wild- 
man that it was at the advice of Mr. Parran, the State’s 
Attorney, that Binger had sworn out this warrant charging 
plaintiff with assault with intent to kill; that the warrant 
had been quashed, that there was an officer tjiere who had 
two warrants charging traffic offences; that he was going 
to serve those warrants on Wildman unless Wildman 
would agree to drop his suit for $250.00 f6r automobile 
damages against Binger. Plaintiff Wildman told Sasscer 
that he was not guilty of these traffic offences;! that he would 
be willing to stand trial on them; that he did not want to 
drop the suit for damages on that basis. Witness further 
testified that Sasscer told Wildman that it kas a sort of 
rubber stamp proposition, that an outsider did not beat one 
of those cases once in a thousand times, and that if he 
(Wildman, plaintiff) went down there, the best he could 
hope for would be a fine of about $100.00 oh each one of 
the charges, and he was not at all sure that th^ Judge would 
accept his uncle’s bond; that they might keep him in jail 
all night if they took him to Marlboro; that then Wildman 
talked to his father and uncle a few minutes and they de¬ 
cided to do what Sasscer asked them to do|, because Mr. 
Wildman did not want to go down to Marlboto under those 
conditions. | 

That then and thereupon witness was asked whether or 
not there was anything said about the purpose of having 
the warrant for assault with intent to kill issued, 
45 to which the defendant objected, on the ground that 
anv such statement bv Sasscer undef- the circum- 

* * i 

stances testified to would not bind the defendant Binger; 
but the Court, upon the witness’ further statement that 
Binger was close enough to hear such statement, although 
he took no part in the conversation and non£ of it was di¬ 
rected to him, overruled the objection, to which action of 
the Court the defendant duly excepted. j 

Witness then testified that Mr. Sasscer ^aid that they 
would have been unable to have Mr. Wildman extradited on 
a traffic charge, and had had a warrant isshed charging a 
felonv so thev could get him extradited into Maryland, and 
they never intended to try the case on that basis, anyhow; 
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that they didn’t really intend to try to do anything with 
that, anyhow, except to get him over there and serve the 
other warrants on him; that thereupon defendant moved 
that this testimony be stricken out, as merely an opinion 
of Wildman’s lawyer, not binding on Binger as an admis¬ 
sion; but the Court, after the witness, in response to fur¬ 
ther questions, testified that he did not remember anything 
being said by Binger at the end of the conversation related, 
denied defendant’s said motion, to which action of the 
Court defendant duly excepted. 

Witness was asked if he saw Parran, the prosecuting at¬ 
torney, there at any time at any of the hearings, and re¬ 
plied: “No. I would not know Mr. Parran if I saw him.” 
Witness further testified that Mr. Binger, the defendant, 
was onlv there on the last occasion. 

46 Witness further testified that Mr. Sasscer went 
over to Mrs. Morris in the room, had a conversation 
with her, and then said to Wildman, “All right.” Binger 
was in the court room. Witness does not remember 
whether Binger went to the desk with Sasscer, or not, but 
after the conversation between Sasscer and Judge Morris, 
Sasscer told Wildman and his relatives that it was all over 
and that they could go ahead. 

Cross-examination: 

Witness stated that Wildman went down with him to In¬ 
spector Brown’s office, as witness happened to have some 
business with Brown. At that time Wildman told Inspec¬ 
tor Brown that Wildman’s father had advised Wildman 
that a warrant charging him with assault with intent to 
kill had been issued, and that some officers had been to his 
house the night before to serve the warrant, and he asked 
Brown what he should do in the case. Inspector Brown 
went over to detective headquarters and found there was a 
warrant for Wildman. He suggested that Wildman go 
over to detective headquarters and find out what the situa¬ 
tion was there. When they went over to detective head¬ 
quarters witness did not see any warrant. Witness was 
there only a few minutes at detective headquarters. When 
witness got back from Hyattsville, Wildman was in a car 
at the detective headquarters at Washington, with a Mary¬ 
land officer. He drove to Hyattsville with this officer. 
Witness went back to Hyattsville, got Wildman’s uncle and 
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drove Mm over to Mrs. Morris’ house. Wildman’s uncle, 
witness knows, did some business along the lin|e of going on 
bonds for people who were arrested for misdemeanors and 
felonies. At Mrs. Morris’ house on that occasion there 
were present Mrs. Morris, Wildman (the plaintiff here), 
witness, and Wildman’s uncle. Wildman’s dncle went on 
his bond and Mrs. Morris said to come back in about a week. 
Sasscer was not present on that occasion, but was there the 
next time, with Wildman (the plaintiff), hi|s father, his 
uncle, Mrs. Morris and witness. The secohd time they 
went back they went to the court house in Hyattsville, 
where they stayed only a short while, and another date was 
set. The third time, Wildman (the plaintiff), his father, 
his uncle, Mr. Sasscer, and witness were presjent, but Mrs. 
Morris was not. They waited some time down stairs in a 
drug store or grocery store, and then Sasscerj phoned Mrs. 
Morris and another date was fixed. The next jtime we went 
back there were present of plaintiff’s crowd Wild- 
47 man (the plaintiff), his father, his unclq, witness and 
Mr. Sasscer. They went to the coujt house and 
while they were there, Mr. Binger was pointed out to wit¬ 
ness. He was sitting somewhere near the ipiddle of the 
court house. When Sasscer arrived, he talked to Binger 
and then called Wildman (the plaintiff) out |into the hall. 
Witness does not know whether Sasscer beckoned to Binger 
to come out in the hall, but he came out in the hall, but did 
not join their group, but stood off somewhere, j When Sass¬ 
cer talked to them in the hall, he did not say |that the war¬ 
rant for assault with intent to kill was abo[ut to be dis¬ 
missed or would be dismissed, but said verv definitelv that 
it had been quashed. He did not say by wh^se authority, 
or make any explanation. Sasscer said, in the conversa¬ 
tion, that he had information that it was at jthe advice of 
Mr. Parran that Mr. Binger had sworn out jthis warrant, 
charging assault with intent to kill. Witness stated that 
Sasscer made this statement to all of them that were there. 
Sasscer said that it was at the advice of Mr. Parran (State’s 
Attorney) that Binger had sw’orn to this warrant charging 
assault with intent to kill, and that this was done for the 
purpose of getting Wildman (the plaintiff) extradited into 
Maryland so that they could serve some oth^r traffic war¬ 
rants on him. Witness would not attempt to tell the jury 
that Mr. Sasscer did not say that Mr. Parran had author- 
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ized the quashing of the warrant for assault with intent to 
kill. Witness did not see any warrants for the violation of 
traffic regulations, but Sasscer said there was a constable 
in court there, that he had these warrants for the purpose 
of serving them on Wildman, unless Wildman agreed to 
dismiss the suit that he had against Binger. 'Witness was 
then asked: “Now, when that statement was made, were 
you discussing the question of the suit for false arrest or 
malicious prosecution?” and answered: “I don’t know any- 
thimr about anv suit for false arrest at the time. There 
was a suit for damages to his car.” 

Witness does not remember Tom Wildman’s (plaintiff’s 
uncle—the bondsman) speaking about rubber stamps, but 
remembers that Sasscer spoke about that, but would n<*t, 
say that Tom Wildman did not also. Witness can not re¬ 
call any statements Tom Wildman made at this conference, 
but knows that Tom Wildman was participaring in the con¬ 
ference. Witness recalls at least some of what Mr. Sass¬ 
cer said, as he has alreadv related it. Witness does not 
know why Wildman, the plaintiff, happened to be taken to 
Hvattsville instead of to Marlboro, Marvland. 

That then and thereupon the plaintiff, to maintain the 
issues on his part joined; called one Joseph E. Wildman, 
Senior, who testified substantiallv as follows: 

That he is a distributor of Westinghouse farm light elec¬ 
tric equipment in Washington, D. C., Prince Georges and 
Montgomery Counties, Maryland; that he is 58 years 
48 old, and the father of the plaintiff in this case; that 
he has lived in Washington, D. C. pretty much all of 
his life; that he lived in Prince Georges County, Maryland 
five or six years; that on October 3, 1928, about 1:30 A. M., 
a Washington detective and police officer and a Maryland 
policeman in uniform came to his house, stating that they 
had a criminal warrant for witness’ son, Joseph E. Wild¬ 
man, and they wanted him right away; that the officers 
showed him the warrant and he saw Mr. Binger’s name was 
signed to it, and that it was a warrant charging his son with 
assault with intent to kill; that witness told the officers he 
would have his son down to headquarters next morning, as 
he was not at home then; that witness did not go to head¬ 
quarters with his son, but about three days later he went 
out to Hyattsville with his son for a hearing before Justice 
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Morris, a lady justice of the peace. At the hearing, wit¬ 
ness, his son, his brother and Mr. Wooding Were present, 
and Mr. Sasscer came in later on; that he did pot think Mr. 
Binger was there; that the case was continued until another 
date. Witness stated that Mr. Sasscer (plaintiff’s counsel) 
advised with the Justice of the Peace before the announce¬ 
ment of a continuance; that he does not know what was 
said, as the conversation was at the bench; thajt Mr. Parran 
(the State’s Attorney) was not there that night; that wit¬ 
ness and the others above-mentioned came bhck about the 
13th of October, and the case was postponed again and 
Mrs. Morris said she would let the parties kpow the date 
that she would hear the case; that a notice whs given them 
later that the case would come up on November 20th, which 
was the final disposition of it. On that occasion Mr. Wood¬ 
ing, witness’ son, witness’ brother, the magistrate, the wit¬ 
ness, Mr. Sasscer, Mr. Binger (the defendant) and an of¬ 
ficer were present. Witness’ party arrived a little early 
and took seats in the court room. After a while the magis¬ 
trate came in; Mr. Binger came, Mr. Sasscer jjame. and the 
officer came. Mr. Sasscer came in and spoke to his party, 
then went up to the bench and held a conference with Mr. 
Binger, the magistrate and the officer. Witnejss stated that 
after this conference Sasscer walked down tlfe court room 
and beckoned his party to come out; that he^, his son Joe, 
his brother and Mr. Binger (the defendant) followed Mr. 
Sasscer out into the hall or adjoining room, and Mr. Sass¬ 
cer said: “Joe, Mr. Binger has dismissed—.”! Upon being 
asked to give the court an idea of how the little group 
49 were standing—where the different parties were 
standing during this conversation, fitness stated 
that he, the plaintiff (witness’ son), witness! brother, Mr. 
Sasscer, and Mr. Wooding were all huddled j together in a 
bunch, and that Mr. Binger stood possibly fohr or five feet 
from them; that the conversation was in an ordinary tone; 
that the room in which they were talking whs a hall, sup¬ 
posedly 8 or 10 feet wide; that there was a light in the hall; 
that Mr. Sasscer said: “Joe, Mr. Binger has dismissed this 
criminal warrant, but he has gotten out two qther warrants 
charging you with traffic offenses.” Sasscjer said: “Of 
course, this criminal warrant was simply gotjten out to get 
vou out here, and thev are going to serve those traffic war- 
rants on you, and the chances are, if they do that, that they 
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won’t take your uncle’s bond, and they will carry you to 
Marlboro and lock you up.” 

Counsel for defendant objected to the witness being per¬ 
mitted to relate this conversation to the jury, on the 
grounds previously stated, but the court overruled the ob¬ 
jection, to which action of the court an exception was duly 
allowed. 

Continuing, the witness stated that Sasscer said: “And 
if thev trv vou—when thev trv vou tomorrow, you won’t 
have a ghost of a show” or “won’t have a chance”, witness 
thinks is the exact words for it. Sasscer said: “Mr. Binger 
is willing to dismiss these warrants if you are willing to 
dismiss this $250.00 damage suit for your automobile”. 
Witness testified that Joe (the plaintiff) did not want to do 
it, and said: “Sasscer, I don’t think I ought to do that. I 
am not guiltv of anv of these charges. Mv car is wrecked. 
I am out a car. I don’t think I will do it”. Sasscer said: 
“Joe, you can, of course, do as you please about it, but my 
advice is for you to accept Mr. Binger’s proposition, be¬ 
cause if thev trv vou, or when thev trv vou on those cases, 
it will cost you more than your damaged car. I think you 
can get damages for your car; but if they fine you $500.00 
on each case, it will amount to more than $250.00”; that 
Sasscer remarked that these non-resident cases were prac¬ 
tically rubber stamped cases, all cut and dried; so plaintiff 
finally agreed to dismiss his $250.00 suit, and Mr. Binger 
said: “Well, that settles it”. Witness testified that Binger 
and Sasscer went back and held a conference with the mag¬ 
istrate, and after that conference, Sasscer said: 
50 “Well, that is all there is to it”. Witness testified 
that he and his relatives then left and went home; 
that he did not hear the conversation when Sasscer and 
Binger went up and had a conference with the Justice of 
the Peace; that he did not see the two traffic warrants Mr. 
Sasscer was speaking of, but that Sasscer said that he had 
seen them and that the officer present had the two traffic 
■warrants—one for reckless driving and the other for fail¬ 
ing to stop and give assistance. 

Cross-examination: 

Witness, upon cross-examination, testified that the war¬ 
rant brought to witness’ house by the District of Columbia 
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and Maryland officers had Binger’s name on }t; that he did 
not know whether Binger signed it or not; that on the night 
of November 20th, witness and his crowd gc|t to the office 
of the Justice of the Peace first, and went into the large 
court room. Binger was not there at that ^ime, nor was 
Sasscer nor Mrs. Morris. Witness thinks Biiiger got there 
before Sasscer and took a seat somewhere in the court room 
apart from witness’ crowd. Witness testified that when 
Sasscer came in, he spoke to witness’ crowid but walked 
by and walked to the judge’s bench; that h£ had no con¬ 
ference with either witness or Binger, but walked in and 
immediately went to the judge’s stand, and Binger got 
up and went up about the same time; that at that time Sass¬ 
cer had had no conference or conversation with any one 
in the witness’ party, except to say, “Howl do you do”! 
Sasscer went up to the Judge’s desk and Bijnger followed 
him and they had a conference there with j Mrs. Morris, 
which conference witness did not hear and he does not know 
what transpired at the conference. Witness stated that he 
does not know about any disposition of any warrant at 
that time; that he did not see the two warrants charging 
traffic violations, but only heard that there wa£ such a thing, 
as Sasscer said that he had seen them; that ^fter that con¬ 
ference Sasscer beckoned to all of witness’ crowd to follow 
him, and that witness and his crowd went right out the 
door into a hall, and stood in the hall outside the judge’s 
room; that up to that time Sasscer had had no conference 
with Binger alone, nor had he had any conference with wit¬ 
ness ’ crowd; that the only thing witness knows about Bin¬ 
ger’s presence in the room was at the judge’s stand at the 
time when 'witness said this whispered conversation took 
place; that Binger followed witness’ ctowd out into 
51 the hall, and that the total conversation took place 
in the hall. In the hall, the men in the group were 
standing comfortably apart, and Binger was within hearing 
distance of the conversation; that Binger did not partici¬ 
pate in the conference at all, except that he!made the re¬ 
mark ‘‘that settles it” at the end of the conference; that he 
was a hearer but not a participant; that he made this re¬ 
mark just one time; that after this conference, all went 
back into the court room and Sasscer and Binger held a con¬ 
ference with the magistrate, and the rest of th£ crowd took a 
seat; that witness did not hear theconversaion between Sass- 
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cer and Binger and the magistrate, and afterwards witness’ 
son (the plaintiff) was advised by Sasscer (plaintiff’s coun¬ 
sel) to go on home, and witness’ crowd all went out together; 
that he (the witness) did not see any costs paid there or 
anything, except that perhaps witness’ son paid Sasscer 
$25.00. Witness was not sure but that this was paid at one 
of the previous hearings, but his present recollection is that 
Sasscer was paid at some previous hearing prior to the 
final termination of the case, at Hyattsville. 

By Mr. Magruder : 

Q. Now, Mr. Wildman, you don’t know, of course, 

whether Sasscer had any conference with Binger- A. 

Yes. He said he- 

Q. (continued). Wait a minute—before he appeared in 
the court room where Binger was sitting while you were 
in there? A. Yes. He said he had had a conference with 
Binger. 

Q. Where? A. Why, at Marlboro. 

Q. At Marlboro? A. Yes, if I remember right. 

Q. About what? A. If I remember right, he said he had 
talked to Binger about this case in Marlboro. 

Q. About what? A settlement? About a compromise? 
A. If I remember this right, he said he met him on the 
street; and Mr. Binger said that he would be willing to dis¬ 
miss the warrant if Joe will dismiss the $250.00 case. 
52 Q. Which warrant? A. This assault with intent 
to kill warrant. 

Q. Then what would happen > now? A. That if Joe 
would dismiss the $250 case, that Mr. Binger was willing 
to dismiss this criminal warrant. 

By Mr. Gardiner : 

Q. What criminal warrant was he talking about? A. 
Well, the one of assault with intent to kill. That was the 
only one that Joe had against him. 

By Mr. Magruder: 

Q. When did he say that? When did Mr. Sasscer tell 
your son Joe that? That night that you had the con¬ 
ference? A. Yes. This conference in the hall. 

Q. The conference in the hall? A. Yes, sir. 
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Q. I will ask you this, Mr. Wildman. Isn’t it a fact that 
Mr. Sasscer came into the court that night where you all 
were sitting and got you all and went out j into another 
room, not in the corridor- 

The Court: Not in the hall. ! 


Q. (Continuing.) —not in the hall. In a total- different 
room—Now, understand my question before you answer it 
—and had a conference there; and in that conference, in 
that conference it was agreed that in consideration of the 
dismissal by Mr. Binger of the assault with intent to kill 
warrant, which would include the then penciing warrants 
for traffic violations, that your son was not; to prosecute 
any suit for malicious prosecution growing out of that 
assault with intent to kill warrant? Now, do you under¬ 
stand that question? A. Yes, sir. 

Q. Answer yes or no, if you please. A. No. That was 
not the conversation. 

Q. Didn’t it include—and didn’t it omit too—didn’t it 
include the then pending suit in Marlboro, which was not 
to be dismissed but was to go on on its merits? A. No, sir. 

The suit in Marlboro was the only suit that Joe had 
53 against Mr. Binger. j 

Q. Had they discussed it that niglit? Had you 
discussed with your son the probability of j the suit, the 
probability of a civil suit for malicious prosiecution grow¬ 
ing out of this warrant issued by Binger against your son? 
A. No. That had not been discussed up to thht time. 

Q. Had you discussed that with your son? j A. No, sir. 

Q. Had you discussed it with Mr. Sasscer!? A. No, sir. 

Q. You had not? A. No. j 

Q. Isn’t it a fact, Mr. Wildman, that after you had this 
conference in this other room and not in that corridor- 


The Court: He didn’t sav that there was anv conference 

w j * 

in another room that night. A. No, sir, jYour Honor. 
There was only just one conference. They may call that 
hall a room. I don’t know. But it appeared to me to be a 
hall. It had steps down in front. I don’t know whether 
vou would call that a room or not. 


By Mr. Magruder : 

Q. You mean, wasn’t it a room outside of[ which was a 
door? That is what I am talking about. A. No. It ap¬ 
peared to me to be a hall. 
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Q. It appeared to be a hall? A. Yes, sir. 

Q. Isn’t it a fact that you had that conference, and Mr. 
Sasscer then left and went back into the Judge’s room, 
where Mr. Binger was, and had a conference with Binger 
and submitted that proposition; and Mr. Binger said “No, 
I am not going to agree to your proposition unless it in¬ 
cludes the dismissal of the suit in Marlboro”; and Mr. 
Sasscer brings that back and confers with you all, and your 
son says, “No, I won’t agree to dismiss that”; and Mr. 
Sasscer goes back and reports it to Mr. Binger; and Mr. 
Binger finally agrees and says, “All right. I can beat 
that case in Marlboro at anv time”. A. No, that 
54 did not happen. 

Q. That did not happen? A. Did not happen. 

No, sir. 

Q. But you are positive that there was not any confer¬ 
ence between your counsel, Mr. Sasscer, and yourself; and 
then Mr. Sasscer having a conference with Binger; and 
then Mr. Sasscer coming back and having a further confer¬ 
ence with you all, that is, your son included; and then a 
final conference with Sasscer; and then an agreement, and 
then the appearing of yourselves before the Justice of the 
Peace, and all these warrants being at one and the same 
time dismissed? That is not so? A. No, sir. That is not so. 

Q. You don’t know, as a matter of fact, when they were 
dismissed, do you? A. Only- 

Q. Only from what Mr. Sasscer told you? A. Only from 
what Mr. Sasscer told me. 

Q. You don’t know whether the bonds, the traffic war¬ 
rants, were dismissed at the same time and the assault with 
intent to kill ^warrant later, or whether they were done 
simultaneously, do you? A. No, sir. No. Mr. Sasscer 
told us. 

By Mr. Gardiner: 

Q. What did Mr. Sasscer say? A. In reference to the 
warrant ? 

Q. Yes. A. He said the criminal, the assault with intent 
to kill, warrant was dismissed this morning. 

Mr. Gardiner: I wasn’t sure that you had said that. 

By Mr. Magruder: 

Q. You didn’t say that in your examination in chief, did 
you, Mr. Wildman? A. Yes, sir. That they never did in- 
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tend to prosecute it. 

Q. If you did, I didn’t hear you. You njiay have. A. 
Yes, sir. 

Mr. Magruder: Mr. Stenographer, cjan you go back 
55 and look up your notes and see what he said? 

The Court: I don’t think he said itj at all. 

Mr. Gardiner: No, he said it had been dismissed. 

Mr. Magruder: No, he said in answer to nie that he said 
in his examination in chief that it had been dismissed that 
morning. He didn’t do anything of the kind.| 

The Court: He may have intended to do that, but I am 
sure he didn’t. 

Mr. Gardiner: No. He said it had been dismissed. 

i 

By Mr. Magruder: 

Q. When did he tell you it had been dismissed as to time? 
A. At the conference. He said that the assaiilt with intent 
to kill warrant had been dismissed that morhing. 

Q. That morning? A. Yes, sir. 

Witness stated that he does not know when the warrants 
were dismissed, only from what Mr. Sasscer jtold him; that 
Sasscer told witness’ crowd at the conference that the war¬ 
rant for assault with intent to kill had beeil dismissed on 
the morning of November 20th. Witness shid he was not 
there that morning, that he does not think his son was 
there, does not think his son-in-law or his brother were 
there either, and does not think his son’s | attorney was 
there that morning. Witness stated that at j;he conference 
that night, Mr. Sasscer did not say anything jabout his hav¬ 
ing been advised by the State’s Attorney that he was all 
ready to make dismissal of that assault with intent to kill 
warrant if agreeable to both sides. Asked tjo relate again 
to the jury what Sasscer said about a compromise which he 
discussed with Binger at Marlboro, the fitness stated: 
“He said he had met Mr. Binger on the street, if I am cor¬ 
rect; and that Mr. Binger had proposed 1|hat he would 
dismiss this warrant for assault with intent to kill, if 
Joe would dismiss the suit for $250.00 damage on the 
automobile”. 

| 

Then the following occurred: 

4—5859a 
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By Mr. Magruder: 

“Q. Was what you related as to what transpired at 
Marlboro, what Sasscer told you, told your son, that he 
heard at Marlboro—was that the way the thing was set¬ 
tled that night in Hyattsville? 

Mr. Gardiner: I object. 

The Court: There is nothing wrong about it. The ques¬ 
tion is whether it was settled that way. 

Mr. Magruder: Yes. 

By the Court: 

Q. That they would dismiss this warrant if you would 
dismiss the suit in Marlboro? A. Oh, yes. 

Q. And that was all? A. Except, your Honor, that there 
were two other warrants. 

Mr. Gardiner: That is the danger of his questions. There 
is your trouble. 

By Mr. Magruder: 

Q. When this conversation took place in Marlboro that 
you have related, between Sasscer and Mr. Binger- 

The Court: He was not there. 

Q. (continued).—you know, as a matter of fact, that at 
that time no such thing as a traffic warrant had been is¬ 
sued, don’t you? 

Mr. Gardiner: I object. He says he doesn’t know any¬ 
thing about that. 

The Court: When were the warrants issued? He said 
he discussed them in this conversation in the hall. 

Mr. Gardiner: That is all. That is all he knows about 
that. 

Mr. Magruder: But he said- 

By the Court: 

Q. Do you know when this warrant was issued? A. No. 
Mr. Sasscer said they were issued that day. 

Q. That day? A. Yes. 

Q. This conversation in Marlboro happened several days 
before? A. Yes, sir.” 
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57 Sasscer said the traffic warrants wefe issued the 
day of November 20th. The conversation between 
Sasscer and Binger in Marlboro happened several days 
before that. 

Whereupon the plaintiff rested, and at the suggestion of 
court took a voluntary non-suit as to the second count of 
the Declaration. 

Thereupon, the defendant Binger moved for a directed 
verdict, on the ground that the evidence failed to show 
that there was such a favorable termination of the prose¬ 
cution of the plaintiff on the warrant charging assault with 
intent to kill as to justify in law the maintenance of this 
suit, for the reason that the evidence shows| that Binger 
did not abandon the prosecution voluntarily, but that same 
was discontinued at the instigation of Wildman’s attorney 
(Sasscer), or by virtue of a settlement or compromise vol¬ 
untarily entered into by the plaintiff through! his attorney 
Sasscer, and the defendant Binger. But thi court over¬ 
ruled said motion for a directed verdict, to which action 
of the court the defendant duly excepted. 

i 

That then and thereupon the defendant, to jmaintain the 
issues on his part joined, called one Lansdal^ 6. Sasscer, 
who testified substantially as follows: 

That he is a resident of Upper Marlboro, Maryland, 38 
years of age; that he is Maryland State Senator repre¬ 
senting Prince Georges County, having been elected three 
times—first in 1921 for a term of four yeafs, and twice 
re-elected for full terms; is at present a hold-pver Senator; 
that he was chairman of the Committee on Judicial Pro¬ 
ceedings, and is now Chairman of the Finanqe Committee, 
which carries with it the floor leadership of the Senate, 
and the personal representative of the Governor on the 
floor of the Senate; that he has been practicing law 17 
years; has been counsel for Tom Wildman (plaintiff’s un¬ 
cle), representing him recently in a suit against Potomac 
Electric Power Company and Western Uniqn Telegraph 
Company; that he was employed by the plaintiff in the 
summer of 1928 in reference to an automobilfe accident be¬ 
tween the cars of the plaintiff Wildman and ihe defendant 
Binger, and brought suit in the Circuit Cohrt of Prince 
Georges County, Maryland, on August 22, 1928 for Joseph 
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Wildman, Jr., against J. Edward Binger and Arthur 
Binger, his son, which grew out of the accident in this case; 
that he represented the plaintiff in this case in connection 
with a warrant for assault with intent to kill and some 
other traffic warrants before Mrs. Retta Morris at Hyatts- 
ville, Maryland; that he was present on one or two oc¬ 
casions and the cas6 did not come up, but that he did 
58 not represent the plaintiff the first time he appeared 
in Maryland to s;ive bond to answer the criminal 
warrant charge; that he talked to the plaintiff several times 
between the date of giving the bond and the final hearing 
on the 20th day of November, 1928; that they discussed the 
case generally, defense to the warrant for assault with in¬ 
tent to kill, on several occasions; that he, while counsel for 
the plaintiff Wildman, had a conversation with the defend¬ 
ant J. Edward Binger in Upper Marlboro, Maryland, after 
he was employed as the counsel for the plaintiff and before 
the final hearing of the matter on November 20, 1928 at 
Hyattsville before Mrs. Morris; that he had been up to 
Mrs. Morris ’ court on one or two occasions and the case 
was postponed; that upon his second or third trip to 
Hyattsville, he was coming from his office to the court 
house in Upper Marlboro, and that Mr. Binger (the de¬ 
fendant) was standing on the street there near the court 
house gate; that he (Sasscer) was a little provoked be¬ 
cause he had appeared twice for the plaintiff before Mrs. 
Morris in connection with the warrant for assault with 
intent to kill and that Binger had not appeared, and that 
he said something to Binger about swearing out the war¬ 
rant for assault with intent to kill; that he repeated the 
substance of this conversation to his client (the plaintiff 
Wildman); that as a result of the conversation on this day 
in Upper Marlboro between Plaintiff’s counsel (Sasscer) 
and the defendant Binger, Sasscer went up to the State’s 
Attorney’s office, primarily to ascertain the date when the 
case would come up in Hyattsville; that he told his client 
Wildman that he ascertained that the assault with intent 
to kill warrant had been issued by Binger upon the advice 
of the State’s Attorney (Mr. Parran); that he discussed 
with plaintiff Wildman the general question of the dis¬ 
position of the w r arrant for assault with intent to kill, at 
Hyattsville, and that the discussion related to the disposi¬ 
tion of that warrant and also the disposition of the pro- 
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posed suit for false arrest that plaintiff Wilflman and his 
attorney (Sasscer) had talked about; that j prior to this 
conversation at Hyattsville with the plaintiff on the night 
of the 20th of November, 1928, the witness,! as plaintiff’s 
counsel, had discussed with the plaintiff the filing of a suit 
for malicious prosecution and discussed it with him again 
that night; that when he (witness) got to hyattsville on 
the night of November 20th, plaintiff! was present, 
59 plaintiff’s father, plaintiff’s uncle and another gen¬ 
tleman (plaintiff’s brother-in-law); that the witness 
discussed with the plaintiff the question |of defendant 
Binger’s dropping the various warrants; th^t he (the wit¬ 
ness) told the plaintiff that the defendant Biinger had told 
him (the witness) that he (the defendant Biifger) had got¬ 
ten out the warrants on the advice of the State’s attorney; 
that he (Sasscer) talked to the State’s Attorney (Mr. Par- 
ran) and that the State’s Attorney had said that he told 
Binger to get out the warrant for assault with intent to 
kill against the plaintiff, and that, because |he defendant 

to swear 
his opin¬ 
ion it vacated or precluded the proposed fal^e arrest suit, 
and that he (the witness) discussed with the plaintiff the 
question of having the defendant Binger withdraw, with 
the State’s Attorney’s consent, the pending warrants 
against the plaintiff in return for the plaintiff’s not filing 
the false arrest suit, and letting the automiobile damage 
suit, which was then pending in Marlboro, b|e tried on its 
merits; that this was discussed back and forth for ten, fif¬ 
teen or twenty minutes, one person making & remark and 
then another; that present were the plaintiff, his father, 
his uncle, his brother-in-law, and the witness (plaintiff’s 
attorney); that it was finally agreed by the plaintiff that 
he would not file the proposed false arrest sjuit, if the de¬ 
fendant would withdraw the warrant for assault with in¬ 
tent to kill and two other warrants, which witness said they 
were told were there that night; that witness went back 
and forth once and possibly twice to get from the group 
(of which the plaintiff was one), to Mr. Biujger, and that 
after the details of the settlement were arranged, the wit¬ 
ness and the others in the group went befor^ Mrs. Morris 
and got the assault with intent to kill warrant and the two 
other warrants withdrawn, and it was agreed that plain- 

! 

i 

i 


Binger had been advised by the State’s Attorney 
out the warrant for assault with intent to kill, in 
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tiff and his counsel were not to file a false arrest suit 
against the defendant Binger, and that all of this was done 
with the consent of the State’s Attorney of Prince Georges 
County, Maryland; that the dismissal of the warrants was 
upon the authority of the plaintiff and upon the authority 
of the State’s Attorney, and was effected upon witness’ 
representation to the justice of the peace that their dismis¬ 
sal had been authorized by the State’s Attorney; that the 

consent of the State’s Attorney had been obtained 
60 after witness, with the approval of his client, had 

stated to the State’s Attornev the facts about the 

* 

collision as he (witness) knew them; that the conference at 
Hyattsville on the night of November 20th with Wildman, 
Jr., and his father, uncle and brother-in-law, was carried 
on in the police court room, a large room, adjoining the 
justice’s room, and separated from it by a door, not a hall¬ 
way; that at no time during the conference was Binger in 
the group or within hearing distance; that during part of 
the time Binger was in the Justice’s room, but at one time 
was in the same room with the conference group, about 
twenty-five feet away; that Binger positively did not par¬ 
ticipate, but might have said “that settles it” after it was 
all over; that with regard to the civil suit then pending 
in Marlboro for damages to plaintiff’s car, it was decided 
that night that it was to stand upon its own feet and to be 
tried out on its merits, and all other matters in connection 
with it, such as the warrants and the proposed false arrest 
suit, were to be dismissed and dropped on both sides. 

In the conference at Hyattsville that night, when the mat¬ 
ter of compromise or settlement was discussed with the 
plaintiff and his father, his uncle and brother-in-law, wit¬ 
ness did not say that the warrant for assault with intent to 
kill had already been dismissed. Witness did not state to 
anybody that the warrant had been dismissed that morning, 
because they were talking about that warrant in their con¬ 
versation, and all three of the warrants were dismissed that 
night after witness had the conference with Wildman and 
his group, as above described. 

Further with reference to the damage suit pending at 
Marboro, witness testified that early in December, 1928 he 
received a letter from W. Gwynn Gardiner (attorney for 
the plaintiff in this cause), which letter was thereupon 
placed in evidence as Defendant’s Exhibit No. 1; that he 
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subsequently replied to Mr. Gardiner’s letter by a letter 
dated December 24, 1928, which letter was | placed in evi¬ 
dence as Defendant’s Exhibit No. 2; and at the same time 
wrote to his then client, Wildman, Jr., whjich letter was 
placed in evidence as Defendant’s Exhibit No. 3. The sev¬ 
eral letters referred to and placed in evidence are as 
follows: 

| 

61 Defendant’s Exhibit No. 1. 

I 

] 

“Decenjiber 3, 1928. 

“Lansdale G. Sasscer, Esq., | 

Upper Marlboro, Md. | 

Dear Mr. Sasscer : | 

“Mr. Joseph E. Wildman, Jr., accompanied by his father 
and his brother-in-law, came to see me todav jwith reference 
to an accident which he had on Saturday night of the big 
rain this summer. 

“He tells me that he employed you to represent him and 
that you sued the other party to the accident | for $250 dam¬ 
ages to his automobile. That after this suit }vas instituted, 
which was some three months after the accident, there was 
a warrant sworn out by the other party, gamely, J. E. 
Binger charging him with assault with intent to kill, which 
resulted in his arrest and extradition to Maryland; that this 
warrant was issued bv a Justice of the Peace in Marlboro, 
Judge Gore by name; that he reported several times for 
trial and each time it was continued for some reason. 

“The first time no one was present except you and he, 
and a Mrs. Morris, a Justice of the Peace frofn Hyattsville. 
At the second date set for hearing you and Mr. Wildman, 
but neither Mrs. Morris nor Binger were there. Of course, 

i 7 

the father and brother-in-law were present ion each occa¬ 
sion, although not witnesses. The third timej Mr. Wildman 
was there with vou, and Mr. Binger and likewise a con- 
stable, named Mason, from Hyattsville. 

“Mr. Wildman tells me, and he seems to b$ supported in 
this bv his father and brother-in-law, as well as bv his 
uncle who was his bondsman, that you took him aside and 
told him that this warrant for assault withj intent to kill 
had been quashed; that that was issued only for the pur¬ 
pose of getting him into Maryland; that it y T as a common 


j 

! 
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practice to order such warrants issued for bringing people 
into the State. You further said to him that since the said 
warrant had been quashed you thought young Wildman 
would have good grounds for false arrest, but that in a con¬ 
ference with Mr. Parran, the State’s Attorney, on the morn¬ 
ing of the day in question, Mr. Parran had told you that it 
was at his advice that Mr. Binger had sworn to that war¬ 
rant charging assault with intent to kill, and that you had 
told Mr. Parran that he must know under the circumstances 
that no assault had been committed, and that Mr. Parran 
had replied that that was a common occurrence and 
62 that they often did that for the purpose of extradi¬ 
tion. And that you then said to Mr. Wildman that 
he now had no cause of action on the assault charge because 
Mr. Binger had acted upon the advice of the State’s Attor- 
nev; and that it was a law in Maryland that when a war- 
rant charging a felony was sworn to on the advice of coun¬ 
sel, and particularly a State’s Attorney, that it relieved the 
person swearing to such warrant from responsibility for 
his action, and at the same time relieved the attorney of the 
same responsibility. 

“That you then further advised Mr. Wildman that a con¬ 
stable was then present with two additional warrants charg¬ 
ing violation of the traffic rules and that unless he agreed 
to drop the proposed suit for damages, those two warrants 
would be served on him at that time. And Mr. Wildman 
then made a statement to the effect that he was innocent of 
the charges of both warrants and that he was prepared 
to go to trial on those charges, and that you then advised 
him that in the event he did, the best he could hope for 
was to be taken to Marlboro and tried the next morning and 
that he would get a fine of $100 apiece on each warrant, 
and that they might not accept his bond from his uncle and 
would keep him in jail all night. 

“Mr. Wildman then asked whether it would not be a 
trial before a jury, and you said that Mr. Parran, the 
State’s Attorney, would be the one to pick the jury. That 
those trials on traffic charges in Maryland were rubber- 
stamp propositions, and that where an outsider was con¬ 
cerned they did not beat one case in a thousand. 

“Of course, I feel that there must be some misunder¬ 
standing about this thing. Can it possibly be that condi¬ 
tions in Prince Georges County are such that the District 
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Attorney would do the things you say he wpuld do! Can 
it be possible that in Prince Georges County a Judge dis¬ 
regards evidence and with a rubber stamp finds convictions 
against people because they are not residents of the county ! 
Can it possibly be that the prosecuting officer of Prince 
Georges County will cause a warrant for crime to be issued 
in order to bring a non-resident into the County and then 
while in the County cause warrants to be seijved for traffic 
offenses! 

“I have represented the Wildmans in Washington and 
have told them that you were reliable and responsible, and 
I felt that the case was perfectly safe in your hands. I feel, 
however, under the circumstances that I should be advised 
of what actually took place from your viewpoint, in the 
face of the statements of these gentlemen, four in 
63 number. I would therefore appreciate a reply in 
writing. 

‘ 4 Yours very truly, 

“W. GWYNN GARDINER.” 

Defendant’s Exhibit No. 2. i 

“ December 24th, 1928. 

“Mr. W. Gwynn Gardiner, 

Woodward Building, 

Washington, D. C. 

My Dear Mr. Gardiner : 

I received your lengthy letter of December 3rd, relative 
to the Wildman-Binger matter, in which you requested a 
reply in writing. 

What I said to Mr. Wildman at Hyattsville has been so 
enlarged, distorted and perverted that the purport of the 
conversation had with them and my motives surrounding 
the transaction cannot be recognized from j reading your 
letter. It is therefore not my purpose to go into any de¬ 
tailed answer to the various things set forth }n your letter. 

I think under the circumstances I should withdraw from 
the trial of the damage suit that is pending ajt Marlboro. 

I am writing Mr. Wildman today requesting him to come 
into this office, so that I may go over with hiijn the matters 
set forth in your letter. 

“Very truly vours, j 

“L. G. SASSCER.” 

“LGS/MEW. 
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Defendant’s Exhibit No. 3. 

“December 24th, 1928. 

“Mr. Joseph E. Wildman, Jr., 

4239 38th Street N. W., 

Washington, D. C. 

My Dear Joe: 

“I was somewhat surprised when I received a letter from 
Mr. Gardiner a few days ago, in which various things were 
set forth which I was alleged to have said, many of which 
I did not say, and some of which were said by your Uncle 
and attributed to me, and in which the whole tone of what 
I said and did at Hyattsville was changed. 

64 “I feel constrained under the circumstances to 
withdraw from the damage suit now pending at Marl¬ 
boro, and I will turn my file over to any attorney you may 
employ. 

“I would however like to have vou come into the office so 

* 

that I can go over with you the letter which I received, re¬ 
ferred to above. 

“Very truly yours, 

“L. G. SASSCER.” 

“LGS./MEW. 

Witness then testified that at the January, 1929 term of 
the Circuit Court of Prince Georges County, some question 
arose about the pending damage suit being jeopardized on 
account of the pleadings, and witness then wrote another 
letter to Wildman, Jr., on March 19, which letter, placed in 
evidence as defendant’s Exhibit No. 4, was as follows: 

Defendant’s Exhibit No. 4. 

“March 19, 1929. 

“Dear Joe: 

“As you will recall, I withdrew my appearance in the auto¬ 
mobile damage suit which you have against Binger and had 
a rule passed to employ new counsel. I note from the 
docket that nothing has been done and am writing this let- 
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ter so that you may take proper steps to protect your inter¬ 
ests as the case is on the trial docket for the; April term. 

* ‘ Very truly yours, 

“L. G. &ASSCER.” 

i 

i 

i 

That on March 29th he received a letter from Wildman 
in reply to the above, which letter, placed;in evidence as 
Defendant’s Exhibit No. 5, was as follows: j 

Defendant’s Exhibit No. 5.| 

• ! 

“My Dear Senator: 

“Replying to your letter in reference to the Binger auto¬ 
mobile damage case, the understanding was jvlien I saw you 
last that you would withdraw or dismiss [the automobile 
damage suit you filed against Mr. J. E. Bigger, so please 
dismiss suit. 

“Pardon me for not writing you sooner. 

“Yours very truly, 

“JOSEPH E. WILiDMAN, Jr.” 

i 

65 Witness testified that he had had ijo conversation 

with the plaintiff relative to the damage suit between 

the time of the dismissal of the criminal warrants at Hvatts- 

* 

ville on November 20, 1928 and his receipt, of Wildman’s 
above letter on March 29, 1929; that the understanding at 
the time of the dismissal of the criminal warrants was that 

i 

the damage suit at Marlboro was to be tried upon its 
merits, and that everything else was to be (dismissed; that 
they did not drop the case at Marlboro, and jthat it was the 
definite understanding that it was not to be dropped. 

Cross-examination: 

i 

Witness stated on cross-examination that l|e did not know 
whether he did, in fact, but is under the impression that he 
did see the plaintiff between the night of t}ie dismissal of 
the warrants in Hvattsville and the time of! the receipt of 
the letter from Mr. Wildman on March 29, 1029; that he re¬ 
ceived a letter from Mr. Gardiner (counsel for plaintiff in 
this case) dated December 3, 1928 and that he replied to it 
on December 24th, and the reason for the delhy was because 
of the distorted, misrepresented and twisted statements 
contained therein, and because his motives had been so mis- 
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construed that he was disinclined to make response to a 
letter of that kind from an attorney who should have 
66 taken the trouble to verify the truth of the contents 
of the letter before writing, and he intended not to 
answer, but that after thinking it over he did respond; that 
the letter contained statements as to what he did that, if he 
had in fact done, would not only have been bad ethics but 
would have been bordering close to dishonesty, and that 
counsel for plaintiff in this case should have made a check¬ 
up to ascertain the truth before writing such a letter; that 

what he had in fact said to Mr. Wildman in Hvattsville had 

* 

been so distorted, as evidenced by the letter, and so per¬ 
verted that the purport of the conversation at Hvattsville 
on the night of the withdrawal of the warrants and his 
motives in connection therewith could not be recognized by 
reading the letter, and it was not his purpose, in answering 
the letter of Mr. Gardiner (plaintiff’s attorney in this case), 
to go into any detailed answer to the various things set 
forth therein, and stated in his answer to Mr. Gardiner: 
66 * * * I think under the circumstances I should with¬ 

draw from the trial of the damage suit that is pending at 
Marlboro. I am writing Mr. Wildman today requesting 
him to come into this office so that I may go over with him 
the matters set forth in your letter”—(referring to the let¬ 
ter of plaintiff’s counsel Gardiner). Witness further 
stated, in reply to the question from plaintiff’s counsel, that 
if he (Gardiner) had written him and said there was some 
misunderstanding about the case and he (Gardiner) would 
like to know something about it, that the witness would 
have come in gladly to Gardiner’s office; but that, instead, 
Gardiner had written him a letter full of misrepresenta¬ 
tions, and that he did not feel that he was accountable to 
Gardiner, and that he did not know until the dav he testi- 
fied that Wildman, Junior (Plaintiff in this case) had been 
sent as a client by Gardiner to the witness; that he did not 
think he was accountable to Gardiner; that his explanation 
for not sooner answering Gardiner’s letter was that Gar¬ 
diner’s letter was seeping with things he (witness) did not 
say, and that what little he did say was twisted around so 
it could not be recognized. 

Witness further testified that after this suit had been 
instituted, he talked with Mr. Magruder (of counsel for the 
defendant) about what had transpired at Hvattsville; that 



61 


J. E. BINGER VS. J. E. WILDMAN, JR. 

7 I 

| 

he told Mr. Magruder frankly what had transpired at 
Hyattsville; that he did not tell Mr. Magruder that 
67 the assault with intent to kill warrant Jiad been dis¬ 
missed before he went to Hyattsville oh the night of 
November 20th, because it had not been dismissed then, and 
was only dismissed that night at Hyattsville!; that he did 
not tell his client, Mr. Wildman, Junior, that! he could not 
be arrested on the traffic warrants when he liad come into 
the State to answer a felony charge, and he is not certain 
whether he knew it was the law at the time. Witness fur¬ 
ther stated that he could not answer ‘‘yes” o|r “no” as to 
whether he told Wildman, Junior on the nig^it of Novem¬ 
ber 20, 1928, that it was a rubber stamp proposition in 
Marlboro, but he did say that he probably stated in the con¬ 
versation that the chances were that he (Wildman, Junior) 
would be convicted in the traffic court; that he does not 
think he used the word- “rubber stamp,” but would not 
state positively that he did not say so; but fitness stated 
that he did tell the plaintiff Wildman and the qther persons 
present with him that night at Hyattsville tha|t the chances 
were the- he would be convicted at Marlbdro. Witness 
stated further that he did not tell Wildman (|the plaintiff) 
that there were more than five witnesses on the part of Mr. 
Binger as to the accident and only one as ;to Wildman, 
Junior, but witness did say that there were two witnesses 
for Binger as to the accident, and that “this boy” (the 
plaintiff) was alone. 

Witness was then handed a letter, on re-direct examina¬ 
tion, and asked to state the statements in the letter of plain¬ 
tiff’s counsel (Gardiner) to him (the witness) that he re¬ 
ferred to as being distorted, twisted, and coiitrarv to anv 
advice that he (the witness) had given the plaintiff in con¬ 
nection with the warrants disposed of on November 20, 
1928. Witness replied: “Starting with the very first para¬ 
graph (quoting Gardiner’s letter) * * *j ‘Mr. Wild¬ 

man tells me that, and he seems to be supported in this by 
his father and brother-in-law, as well as bv his uncle who 
was his bondsman, that you took him aside gnd told him 
that this warrant for assault with intent to jrill had been 
quashed’.” Witness stated: “I positively did not tell him 
that until the case was over, and all the warrants were 
quashed in there at one time.” (Continuing:) —‘that it 
was issued only for for the purpose of getting him into 
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Maryland; that it was a common practice to order such 
warrants issued for bringing people into the State’.” Wit¬ 
ness testified that “As that is attributed as coming from 
me, my statement, I did not make that. I told him (the 
plaintiff) that Mr. Parran at Marlboro had told us 
68 that we could extradite him under this warrant for 
assault with intent to kill, and for that reason he had 
told Mr. Binger to get it out; and I did not tell him that it 
was common practice to order such warrants issued for the 
bringing of people into the state. * * * I did tell him 

that Mr. Parran (State’s Attorney) had told me that it 
was upon his advice that Mr. Binger had sworn out the 
warrant”. Witness stated that he may have told Parran 
that, under the circumstances of the accident, no assault 
had been committed, and that he did tell the plaintiff he 
thought the defendant Binger had gone on the advice given 
to him by the State’s attorney. 

Witness denied stating to the plaintiff in this case, as 
indicated in the letter from Gardiner to him (the witness) 
that it was a law in Maryland that when a warrant charg¬ 
ing a felony was sworn to, on the advice of counsel, and 
particularly a state’s attorney, that it relieved the person 
swearing to such a warrant from responsibility for his 
action, and at the same time relieved the attorney of the 
same responsibility, but said that he didn’t tell the defend¬ 
ant Wildman anything about relieving any attorney from 
responsibility. 

Witness further denied that he told the plaintiff in this 
case that, on the night of the dismissal of the warrants, that 
a constable, then present, having two additional warrants 
charging violation of traffic rules, would serve them on the 
plaintiff unless he (the plaintiff in this case) agreed to drop 
the proposed suit for damages, but said that plaintiff’s 
uncle (Tom Wildman, the bondsman) told them (that is to 
say, the persons present in the conference) that there were 
two additional warrants to be served upon the plaintiff; 
that he (the witness) did not see these warrants until after 
the agreement had all been entered into. 

Witness further stated, in referring to the letter from 
Gardiner to him (the witness), that he did not advise the 
plaintiff that if he did go to trial the best he could hope for 
was to be taken to Marlboro and tried the next morning, 
and that he would get a fine of one hundred dollars apiece 
on each warrant. Then the following occurred: 
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By the Court: 

“Q. What is the rule on that? A. The rule tljere is that 
in the larger offense such as hit and run, there!will be (a 
fine) $25.00, and for the smaller offense, to make a mini¬ 
mum fine of $1.00—just a nominal fine.” 

69 Witness further stated that he did not advise the 
plaintiff in this case, while his counsel, thajt his uncle 
would not be accepted as a bondsman, and th^t he (the 
plaintiff) would be kept in jail all night, but states that, on 
the contrary, his uncle Tom Wildman was accepted at that 
time as a bondsman and was, in fact, on the plaintiff’s 
bond. He denied also that he stated to plaintitjf (as indi¬ 
cated in Gardiner’s letter) that it would be a trial before a 
jury, and that the State’s attorney would be ihe one to 
pick the jury; that this was a ridiculous statement; that as 
a matter of fact there is no such thing as a jury before a 
justice of the peace nor before a police court. 

Witness further denied that he told the plaintiff in this 
case (as stated in Mr. Gardiner’s letter to him) that the 
traffic charges were a “rubber stamp proposition” as far 
as an outsider was concerned and that they did not beat one 
case in a thousand, but witness stated that, on the contrary, 
one of the Wildmans made the statement when they were 
discussing back and forth the settlement on thi night of 
November 20th, when everything was free and easy, one 
person saying one thing and one another. Witness stated 
that he did say, with reference to the general merits of the 
case on that night, that in traffic cases the defendant was 
usually convicted, but witness denied that he told Wildman, 
Junior that he would be convicted, and denied that he told 
Wildman, Junior that he would get off. He told them that 
generally the defendant in traffic cases was convicted. Wit¬ 
ness stated that, in these statements back and forth, it 
appeared (from Gardiner’s letter) that he (the witness) 
forced Wildman to consent to the disposition m^de of the 
warrant, and he denied emphatically that any such state¬ 
ments made by him brought about any such result, but 
stated further that he advised the plaintiff that if he 
wanted to go ahead with the trial of the cases, he could say 
so, and stated that it was absolutely untrue that he (the 
witness) forced Wildman, Junior into any agreement, or 
that he forced him in the slightest degree. Witness stated 
that he did tell the plaintiff in this case that, if tile defend- 
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ant Binger had the advice of the State’s attorney, he (the 
defendant) was relieved of responsibility—at least, he told 
the defendant that in substance; that he did tell the plain¬ 
tiff in this case that if the defendant Binger swore out the 
warrant on the advice of the State’s attorney—that he told 
him (Binger) in substance that he (Binger) was supposed 
to give the State’s attorney full and complete in- 
70 formation in regard to how the accident occurred. 

Witness further said that he talked to young Wild- 
man (the plaintiff) about the settlement of the case there 
that night, but denied that he knew, until that night, that it 
was going to be settled. Witness further denied that he 
told Binger beforehand that it was going to be settled, but 
said he did ask Binger what he (Binger) thought about 
a settlement, and that Binger replied to the witness that 
the settlement was a matter for the State’s Attorney, and 
that he (the witness) had no agreement with Binger about 
a settlement until coming to Hyattsville the night of the 
settlement. 

Witness further stated that he and young Wildman (the 
plaintiff) had discussed this suit for malicious prosecution 
and that witness first told Binger that Wildman was going 
to sue him for malicious prosecution about three days be¬ 
fore they went to Hvattsville. That was the first informa- 
tion that Binger heard about malicious prosecution from 
the witness. Witness further stated that the settlement 
that night was by Wildman’s consent and that the proposed 
settlement originated from “our side”. 

That then and thereupon the defendant, to further main¬ 
tain the issues on his part joined, called one J. Frank 
Parran, who testified substantially as follows: 

That he resides at Brandywine, Prince Georges County, 
Maryland; that he was State’s Attorney for Prince Georges 
County from January 1, 1927 until January 1, 1931; that 
he was State’s Attorney in August, September, October 
and November, 1928; that he was State’s Attorney for 
Calvert County, Maryland from January 1900 to January 
1920; that he was State Senator from Calvert County from 
1920 to 1924; that at the time of the taking of the testimony 
he was United States Commissioner for the district of 
Maryland; that he knew the defendant in August, 1928; 
that he also knew the plaintiff prior to August, 1928; that 
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the plaintiff had fixed up a lighting plant for the witness; 
that while he was State’s Attorney (not remembering the 
exact time) he had a conference with the defendant Binger; 
that the defendant came to him and stated that he had had 
an accident on one of the roads in Prince Georges County 
(witness could not recall what road), and th^t the defend¬ 
ant described the accident to him in this way: That he 

(Binger) was out with his machine j and he had 
71 trouble with it and called his son (Arthur Binger) 

to come with his truck and tow him in, which the son 
• • • ' | # 

did. While being towed along the road at night he saw a 
machine coming; that the truck which was tawing the ma¬ 
chine (in which the defendant Binger andj Mrs. Arthur 
Binger were occupants) was then running With its right 
wheels off the concrete on the shoulder of the road; that 
his son pulled the truck farther over on the| right side of 
the road; and that when the approaching tar got down 
near to him, this on-coming car pulled direcflv across the 
road (passing the truck), struck him (meaning the towed 
car which he was steering) and shied off ^nd ran; that 
when it struck his car, it broke the coupling rope or tow 
rope; that his son, who was driving the truck, then turned 
the truck around and made chase for the ca|r to overtake 
and see whose car it was that had run intc* his (the de¬ 
fendant’s) car; and that the defendant Binger asked his 
(the witness’) advice as State’s Attorney a$ to what he 
should do. Witness stated that he, as State’s Attorney, 
advised the defendant Binger in this case that he could get 
out a warrant for assault with intent to ki]U, explaining 
that if this on-coming car ran directly across jthe road and 
struck his (the defendant’s) car, and ran, jit looked as 
though the driver of the other car was deliberately trying 
to injure him (the defendant), and that he Stated to the 
defendant in this case that he did not know ; of any more 
deadly weapon than an automobile if used fof the purpose 
of killing or injuring any person; that thej next he re¬ 
members about the matter was that Mr; Biiiger (the de¬ 
fendant) and Senator Sasscer (then attorney for the plain¬ 
tiff Wildman) came to his (the witness’) office, asking or 
discussing a compromise in the case; that he (the witness) 
advised Mr. Sasscer and Mr. Binger that, if they were 
ready for a compromise, he had no objection vfhatever, and 
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that he (the witness) so advised the Justice of the Peace 
before whom the case was pending (Mrs. Retta Morris); 
that he can not recall when it was that he (witness) advised 
the Justice of the Peace about compromising the case. 

Cross-examination: 

Witness further testified, on cross-examination, that he 
was a co-defendant named in this pending suit, but that the 
suit against him had been dismissed; that Mr. Binger did 
tell him that this man (meaning the plaintiff in this case) 
deliberately turned his car across the road in an apparent 
effort to maim or injure him, but denied that the defendant 
said “with an apparent effort to kill him”, but witness said 
that the defendant Binger did say that “he (mean- 
72 ing the plaintiff in this case) deliberately ran across 
the road and struck him and ran”. Witness further 
stated that he told the defendant Binger that an automobile 
was the most dangerous weapon one could use, if used for 
the purpose of injuring or killing a person; that he advised 
Mr. Binger that he (Binger) would be justified in getting 
out a warrant for assault with intent to kill. Witness ad¬ 
mitted that he came to the farm of plaintiff’s counsel Gar¬ 
diner in Prince Georges County shortly after the pending 
suit had been instituted, but denied that he (the witness) 
told him he was not willing to come to the District of 
Columbia because he did not propose to be served; that he 
did go to Gardiner’s farm at his (Gardiner’s) request. 

Witness stated that he did tell plaintiff’s counsel that he 
never would have ordered this warrant for assault with 
intent to kill, except that Binger had said that the other 
fellow (meaning the plaintiff in this case) turned and de¬ 
liberately ran into him. Witness admitted that he did say 
to plaintiff’s counsel (Gardiner) that a man with a high- 
powered automobile, who would turn his machine directly 
across the road and run into a man so as to injure him and 
then try to run away ought to be punished for assault with 
intent to kill, and witness reiterated that he would not have 
ordered the warrant issued otherwise. Witness further 
stated that had he known that one of the parties to this suit 
was coming down the road and the other coming up and 
that they just collided on a rainy night, he (Parran) would 
not have ordered the warrant. 
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That then and thereupon the defendant, to further main¬ 
tain the issues on his part joined, called one Jffirs. Retta D. 
Morris, who testified substantially as follows: j 

i 

That she was, at the time of giving her testimony, a Jus¬ 
tice of the Peace for Hyattsville, Prince Georges County, 
Maryland, and that she was such Justice of |the Peace on 
November 20, 1928, and had been prior to thjat time; that 
she had served three terms of two years eacli as such Jus¬ 
tice of the Peace; that she remembered the warrants, one 
for assault with intent to kill and two for tramc violations, 
that were sworn out against the plaintiff in this case by the 
defendant in this case (Mr. Binger); that she remembered 
the parties appearing for hearings in her court, and that 
the two traffic warrants were issued 6n November 

73 20, 1928, what time of day she could npt remember; 
that the traffic warrants were sworn oiit by the de¬ 
fendant (Binger) in this case; that there Were two con¬ 
tinuances, she did not remember how far apart, due to some 
misunderstanding; that on the third occasion ihev came for 
a hearing, and all parties were present; thaif the warrant 
for assault with intent to kill was in her possession, be¬ 
cause she had taken the bond for the ^ppearance of 

74 Mr. Wildman, Junior; that the said jwarrant was 
issued by Judge Gore, another justice of the peace 

of the county, and returnable to any other justice of the 
peace and hence brought before her; that the jfirst time the 
plaintiff in this case appeared before her he gave bond for 
$400.00, with his uncle, Thomas Wildman, as pondsman, the 
latter residing at Decatur Heights or Bladbnsburg; that 
the bond was fixed for appearance in court fpr hearing on 
the warrant for assault with intent to kill; th kt she did not 
hold a preliminary hearing to determine whether the plain¬ 
tiff in this case should be held for the circuit court or not. 

i 

Witness testified that there was another hearing when 
these other traffic warrants were issued—rather that they 
did not have any particular hearing, but that they as¬ 
sembled to have a hearing (that is to say, op the night bf 
November 20, 1928), and that the then counsel (Sasscer), 
and the defendant and the plaintiff went into; an adjoining 
room and had a conference, and that she was waiting for 
the hearing, and that after some lapse of time they (mean- 





68 


J. E. BINGER VS. J. E. WILD MAN, JR. 


ing the parties conferring) came in and said they had de¬ 
cided to withdraw the warrants. 

That then the following occurred: 

Bv the Court: 

“Q. Who said that? A. Well, I couldn’t tell you, unless 
it was the attorney for the plaintiff here. It was told to 
me that thev had decided to withdraw these warrants. I 
didn’t hear the conference. I was not told why they with¬ 
drew them.” 

Witness further stated that “It was just a consensus of 
opinion that these warrants were to be withdrawn, and 
there was to be no hearing. The warrants were all with¬ 
drawn.” Witness stated that Mr. Sasscer, then counsel 
for the plaintiff in this case, represented Mr. Wildman; 
that she did not think Mr. Binger had an attorney there. 
Witness then stated that all three warrants—one for as¬ 
sault with intent to kill and two for traffic charges, were 
supposed to have been simultaneously dismissed—that that 
was the information she had; that she had the dismissal of 
them and that her docket showed that the warrants were 
withdrawn and the costs paid, and that the costs were paid, 
all at the same time; that she did not send this warrant for 
assault with intent to kill and the bond to the (circuit) 
court because “everything was supposed to be settled en- 
tirelv”. 

75 Witness stated that she cannot say positively 
whether Mr. Binger or anybody else came to her on 
the morning of November 20th and had the warrant for 
assault with intent to kill dismissed, and further stated 
that she did not recall any such thing happening; that if 
the plaintiff in this case had been arraigned before her on 
that night on the traffic charges, she would have accepted 
plaintiff’s uncle (Tom Wildman) as a bondsman; that she 
had accepted his bond on previous occasions, and would 
have accepted it on this occasion. Witness further stated 
that she had no clear recollection as to who authorized her 
to dismiss the warrant for assault with intent to kill; that 
she still had the warrant in her possession; that it was not 
sent to court; that nobody ordered it sent; that it was not 
sent for the reason that the understanding was that every- 
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thing was dismissed; that she would not have dismissed 
that warrant for assault with intent to kiU without au¬ 
thority of the state’s attorney or some other proper official 
in Maryland; that she could not say whether or not she 
communicated with the State’s attorney about this particu¬ 
lar warrant, but says that she was seeing Mir. Parran, the 
State’s attorney, at that time two or three times a week; 
that he was prosecuting attorney and came to the court fre¬ 
quently, but she could not say whether he told her person¬ 
ally, or whether he telephoned her, or sent a communica¬ 
tion—it had been four years since it happened. 

Cross-examination: 

Witness stated on cross-examination that ^he had no in¬ 
dependent recollection whether there was ai warrant dis¬ 
missed that morning (November 20, 1928) and the others 
that night, but that she is sure they were lall dismissed, 
and that her records show that they were allj dismissed on 
the same date. Witness stated that on the evening in ques¬ 
tion (November 20), there came into her court room the 
plaintiff (Wildman, Junior) Mr. Binger, | Mr. Sasscer 
(plaintiff’s attorney) and his witnesses; that they went out¬ 
side in an adjoining room and held a conference for per¬ 
haps half an hour, then they all came back together; that 
they all agreed to settle the matter, but she could not say 
who was the spokesman; that it was done in aj very friendly 
atmosphere, and that 4 4 it was all said that everything had 
been withdrawn”; that she kept the warrant^, and marked 
the docket that the warrants had been dismissed and the 
costs paid; that she did not know who paid thfe costs. Upon 
being asked to state if Mr. Binger paid them, she stated 
that her docket does not disclose who paid them, but 
76 44 in the nature of things I presume hq would”, but 

that she did not remember. Witness further stated 
that she issues warrants for people without the consent of 
the State’s Attorney, if they come in and make an affidavit. 

Witness stated that she had no recollection whether any¬ 
body had communicated with her about the matter before 
the gentlemen involved in the warrants had, that night, in 
a friendly attitude dismissed them; that she had instruc¬ 
tion that the warrant for assault with intent to kill was 
withdrawn; that the State’s Attorney told her that she had 
a right to dismiss this warrant. 

| 
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On redirect examination, the witness further testified 
that all of the warrants that she had in this matter were 
dismissed; that they were all dismissed on November 20th, 
and that they were absolutely all dismissed at the same 
time. 

Witness further stated that she knows that this hearing 
went on this evening (November 20th) after two or three 
continuances—she is sure of two continuances—and that 
when they did meet, the circumstances she has related took 
place; that all charges were withdrawn; that she kept the 
assault with intent to kill warrant and did not send it to 
the circuit court, nor the bond; that when the parties came 
in after the conference, all of the warrants were dismissed 
“right then and there”. 

That then and thereupon the defendant, to further main¬ 
tain the issues on his part joined, called one Arthur Binger, 
who testified substantially as follows: 

That he resides at 4513 Ridge Street, Chevy Chase, Mary¬ 
land; that he was living-at Hall, Maryland, at the 
77 home of his father on August 11, 1928; that he re¬ 
membered the accident which happened on August 
11, 1928; that it was a rainy day; had been raining very 
hard early in the day, but had slacked up considerably late 
that afternoon, and was just a light rain late that evening. 
Witness stated that he got a telephone call from his father, 
saying that the car (which defendant Binger was driving) 
had “drowned”; that he (witness) took his brother’s truck 
and came to tow the car home; that the place where the 
car had stalled was about a mile east of Capitol Heights 
on Central Avenue, about two or three hundred yards west 
of the Chesapeake Beach Railroad bridge; that he came up 
there, turned his truck around; got himself a three-quarter 
inch manila rope before he left home; that it was around 
20 feet long; that he tied to the left front spring of the 
car and to the middle of the chassis on the truck; that after 
taking up the tie space, it left between 15 and 18 feet of 
space between the car and the truck. Witness then started 
home—that is, he driving the truck, his father and his (wit¬ 
ness’) wife in the automobile—and kept close over to his 
side of the road all the way along; that he was on the edge 
of the concrete all the time, sometimes off the concrete a 
little bit trying to keep as close to the edge as possible as 
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a matter of precaution, as he was towing a car; and was 
running slow; that he had lights on the truck; that his 
father was driving his (witness’) car; that witness’ wife 
was in the car with his father; that there Rrere lights on 
the car being towed and they were burning. Witness stated 
that he had driven about five miles, going down a slight 
grade, when he saw a car approaching; that he (the wit¬ 
ness) was driving the truck very close to the edge of the 
concrete—sometimes on top of the dirt (shoulder), and 
thought that he was giving him (meaning thp approaching 
car) plenty of room; but as he (meaning the driver of the 
on-coming car) got close to him, the approaching car cut 
across towards him and he (witness) went further off the 
concrete, and by the time they got almost Rn the side of 
each other, he heard a crash; that he then jammed on his 
brakes, stopped the truck, went back, and thR tow rope was 
broken; that there was a distance of about 30 feet between 
the truck and the car (his car) at the time he stopped; that 
at the time of the accident, the truck had tkvo wheels off 
the concrete, about half of the truck off the doncrete at the 
time of the crash; that the automobile he was towing was 
over half of its width off the concrete at the time 
78 of the collision—that this car (being towed) was 
farther off (the concrete) than he was (meaning the 
truck in front). Witness further stated thajt (as a result 
of this collision) the right front tire of witness’ automo¬ 
bile was cut open and it naturally went fla);; on the disc 
wheels the disc was sprung; the fender was smashed up 
and the headlight was knocked out. The driver of the car 
which struck his car never stopped, witness seated, but that 
the other car kept going; that he (witness) went back to 
the truck, turned it around right on the concrete on the 
state road, and tried to catch him; that he caught up with 
this car just before it got to Capitol Heights, where Seat 
Pleasant and Capitol Heights join together,jin Maryland; 
that he followed the other car along, could nof pass because 
they were right in Capitol Heights; that after he (witness) 
got through Capitol Heights, the road was yider; that he 
pulled up beside the driver of the other car and called him 
by name and asked him to stop (that he Recognized the 
other man); that the driver of the other cai^ (the plaintiff 
Wildman, Junior) did not say anything, dijl not do any¬ 
thing. Witness further stated that after hR asked plain- 
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tiff Wildman to stop, he (witness) dropped back with his 
truck and kept going; that he pulled his truck up beside the 
other car the second time and asked Wildman to stop; that 
he didn’t hear Wildman say anything, and he dropped back 
again; that the plaintiff’s car was going about 25 or 30 
miles an hour; that he finally speeded up his truck and 
ran ahead of 'Wildman and ran down to Irvin’s gas station 
(which was on the corner); pulled in off the road, got out 
of the truck and asked one of the men standing there to 
call the police, telling him that a fellow had run into him; 
that he then ran right out into the road and stood right in 
the road until this car came along and stopped; that the 
plaintiff Joseph Wildman, Junior, was in this car; that 
he (witness) examined Wildman’s car, felt the hub caps; 
the hub cap was mashed and gone; the fender was mashed, 
but most of the damage (to plaintiff’s car) seemed to be 
the hub cap; that that was all the damage he saw to the 
other car; that the left front wheel was all right and the 
tire was not flat. Witness stated that he talked to the 
plaintiff 10 or 15 minutes; that he asked the plaintiff why 
he did not stop when he hit that car down the road, and 
that plaintiff replied that he hadn’t hit any car. Witness 
replied to plaintiff “Your hub cap is all mashed up and 
your fender is mashed. What done that?” Plain- 
79 tiff replied: “Somebody sideswiped me”. Witness 
stated further that he told plaintiff he had run into 
“my car”, down the road; that they talked along in a gen¬ 
eral conversation along that line; that the plaintiff did not 
do anything while he (witness) was there with reference to 
repairing his (plaintiff’s) car; that he didn’t get out of 
the car; that after the conversation was finished, the plain¬ 
tiff drove on, in the direction of Washington. Witness 
further stated that the plaintiff positively did not get out 
of the car and put on the left front wheel or spare tire; 
that the tire was not flat. 

Describing his brother’s truck that he used in towing 
his father’s car, witness stated that it was a Dodge-Graham 
truck—one and a half or two tons, with pneumatic tires, a 
cab on it, and a platform body which one can put stakes on 
or leave them off; on this occasion they were off—he just 
had the body with the cab on; that the cab was narrower 
than the body; that the body sticks out—projects out on 
each side of the cab about 16 inches, and the cab sets in 
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the middle; that there is glass in the back o!f the cab; that 
there was nothing on the truck that night bfesides the cab; 
that the body of the truck was empty; that the lights on 
the truck and the car being towed were burning. 

Witness stated that after having left Wildman at the fill¬ 
ing station, he went back and got into the ^ruck and went 
down to where the (disabled) car was, spliced—tied the 
rope together, changed the tire on the car (^hich had been 
struck), and went on home, with one light (oh the car); that 
after the accident there was one light, because the left light 
had been ruined by the accident, but witness still had two 
lights on the truck; that the width of the concrete where 
the accident occurred was 15 feet at that time, and that it 
is the same width now. 

Witness stated that the accident did not occur at the cul¬ 
vert, as related by the plaintiff, but happened before getting 
to the culvert—about 60 yards before tile culvert was 
reached, in the direction of Washington; that the concrete 
was 15 feet wide where the accident occurred; that the dirt 

i 7 

shoulder where the accident occurred was around seven or 
eight feet wide, and that the shoulder on ttie opposite side 
was about the same width; that the shoulder between the 
concrete and the culvert, at the culvert, wa^ about six feet 
wide, and that the shoulder was the same! width on each 
side of the concrete; that there is a flitch at the cul- 
80 vert about 18 inches or two feet, but there was no 
ditch where the accident occurred; that where the 
accident occurred is between two banks, and that there is 
a very slight incline there on the shoulder at that point— 
practically level with the concrete for about 7 or 8 feet on 
each side; that the accident occurred befbre they got to 
the culvert. 

i 

I 

Cross-examination: j 

Witness stated on cross-examination that at the time 
of the accident the two right wheels were irunning on the 
dirt and the two left wheels were running on the concrete; 
that at the time of the accident about half pf the car being 
towed was on the dirt and half on the concrete; that it had 
been raining hard early in the day; that the accident oc¬ 
curred at about 7:15 or 7:30 in the evenijng; that at’the 
time of the accident it was raining lightly; that it had been 
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raining lightly probably one-half to three-quarters of an 
hour before the accident, and that he had been driving the 
truck and towing the car for about twenty minutes before 
the accident; that it was raining a trifle heavier than a 
drizzle; that he had been out of the house “off and on all 
day”; that it had been raining hard, but that early in the 
evening it slowed up. Witness stated, upon being informed 
by plaintiff’s counsel that the record is to the precipitation 
showed that at the hour of 7:00 P. M. it rained 48-hun¬ 
dredths of an inch, that the (recorded) amount of rainfall 
would be no indication as to how hard it was raining in 
the section in which he (the witness) lived. 

Witness denied that, because of the heavy rainfall all 
day, his truck wheels, running on the dirt shoulder, would 
have gone down to the hub immediately; said that because 
of the character of gravel and sand shoulders along the 
side of this road, even a 2-ton truck would sink in just 
mavbe an inch. 

Witness further stated that when he first saw the car (of 
Wildman, Junior) approaching, he drove on like he had 
been driving; that when he attempted to turn farther off 
the road the other car was about 100 yards from him; that 
as the other car got closer, he turned farther off the con¬ 
crete; that he was half off of the concrete when the acci¬ 
dent occurred; that he went off farther, the closer the other 
car came; that the approaching car did not strike the 
truck; it passed the truck with the body out 18 inches be¬ 
yond the cab, then hit the car behind the truck; that the 
glass in the back of the cab of the truck was rectangu- 
81 lar in shape, about 12 by 18 inches; that the cab on 
the truck is not tall enough to stand up in; that he 
never had measured the elevation of the cab, but that it is 
wide enough for two people to sit in, but no wider than an 
ordinary touring car seat—probably narrower than a tour¬ 
ing car, because the cab sets inside the fenders; that the 
truck body has holes to put stakes in; that the body of the 
truck is wider than a touring car, but he had never meas¬ 
ured it. 

Witness stated that, as he went farther off the concrete 
(when approaching the other car), the car (being towed) 
behind was following, about 18 feet behind; that he looked 
up in his mirror and saw the lights (of the car) straight 
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behind him; that the reason that the approaching car hit 
the car behind was that he (witness) was pulling off; that 
the on-coming car was coming across, over into him (the 
driver of the truck), and was coming across ihe road; that 
the on-coming car was not running straight in the road, but 
at an angle; that when the approaching car icame close he 
(plaintiff Wildman) crowded over to the iniddle of the 
road, driving him (witness) farther off the concrete, then 
hit the car behind; that the contact broke the bar loose from 
the truck; that the car he was towing was a Dodge Sedan; 
that when he (witness) went back after thej accident, the 
Dodge Sedan was two-thirds of the way off the concrete, 
and that it was raining lightly at this time. 

Witness denied that he went down to Hall’s Station and 
delivered his father, and only knew after he ! got to Hall’s 
Station that he had hit some one, when his father told him 
to go back to see if some one was hurt. 

Witness stated that he went to the home of! the plaintiff’s 
father a few days after the accident, and talked to some 
one who claimed he was the plaintiff’s father! Witness ad¬ 
mitted he came to the house to see the plaintiff, and was 
told by the father that the plaintiff was not there. 

Witness denied that he told the plaintiff’$ father in his 
conversation that “I was towing my father’s car with a 
truck about 7:00 o’clock on the night of the accident and it 
was raining so hard I could hardly see the road. When I 
saw Joe’s car he slacked up a little and pasbed it all right, 
although I felt a jerk, thinking at the time it was caused 
by taking up the slack I had made slowing hp and did not 
stop. ’ ’ j 

82 Witness denied the alleged conversation stated in 
counsel’s (for the plaintiff) questions, in which he 
(plaintiff’s counsel) said that he (witness) wlent home after 
the accident and then turned around and bame back, and 
further denied that he stated to plaintiff’s! father that it 
was raining hard at the time of the accident,! because it was 
not. Witness further denied that he said to plaintiff’s 
father: “I know Joe’s car was bad off and ikiy father’s car 
was badly damaged too”. Witness stated he paay have said: 
“I am sorry it happened and I will call ag^in and see Joe 
in a few days”, because witness said he wanted to see 
plaintiff (Joe Wildman) “about fixing up ^bout the acci- 


i 
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dent”. Witness stated he did not go back; did not see him, 
did not try to see him. 

Witness acknowledged that he had known the plaintiff 
for several years, but stated that he did not know it was 
plaintiff’s car he had collided with until he caught up with 
him down the road; that it was about six miles from the 
place of the accident before he caught up with the plaintiff; 
that he had to race—run fast—about 40 to 45 miles an hour, 
to overtake plaintiff’s car,! and that he did not catch up with 
him until he had gone six miles; that he did not examine the 
axle of Wildman’s car; that where he caught up with him 
there was a street light and the lights of the gas station; 
that he walked in front after he had stopped plaintiff’s car; 
that he was standing in front of plaintiff’s car when he 
(witness) stopped it; that he did not see the axle because 
there was a metal plate around the front of “most of those 
cars”, and one could not see the axle unless one got down 
to the wheels and looked underneath the car. 

Witness stated that when he called at the Wildman 
home, he was there about five minutes, and did not sit 
down. 

Witness stated that the concrete road is 15 feet wide for 
at least two or three miles in each direction from where the 
accident occurred; that in some places the dirt shoulders 
< are seven feet wide, and in some places narrower; that the 
reason he turned the truck around without getting in the 
mud was because there were gravel shoulders there that 
would hold the truck. 

83 That then and thereupon the defendant offered in 
evidence the following certified copy of the original 
docket entries of Henry W. Gore, Justice of the Peace, de¬ 
ceased, in connection with proceedings before him against 
Joseph E. Wildman, Jr., marked “Defendant’s Exhibit No. 
6”, which was received and admitted: 

Authentication of Record. 

“Clerk’s Office, Circuit Court for Prince Georges County, 

Maryland. 

“I, Brice Bowie, Clerk of said Court, do hereby certify 
that the writings annexed to this certificate are true copies 
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of the original docket entries on file and of record in this 
office, of Harry W. Gore, Justice of the Peacb, deceased, in 
the cases of State of Maryland versus Joseph Wildman, 
Jr., between the dates of August 11, 1928 hnd October 1, 
1928, both inclusive. j 

“ Witness my hand and the seal of said Court this 18th 
day of May, 1932. 

(Signed) * ‘ BRICE BOWIE, 

[seal of the court.] Clerk 


“I, Joseph C. Mattingly, Associate Judge jof said Court, 
do certify the foregoing attestation by Bricb Bowie, Clerk 
of the said Court, to be in due form, and by the proper 
officer. 

“ Witness my hand and seal this 18th day of May, 1932. 
(Signed) “JOSEPH C. MATTINGLY.” [seal.] 

i 

“I, Brice Bowie, Clerk of said Court, hereby certify that 
Joseph C. Mattingly, whose genuine signature is sub¬ 
scribed to the foregoing certificate, was, at the time of sign¬ 
ing and attesting same, Associate Judge of s^id Court, duly 
commissioned and qualified. 

“Witness my hand and the seal of said Cpurt, this 18th 
day of May, 1932. ! 

(Signed) “BRICE ElOWIE, 

[seal of the court.] Clerk . 97 

10/1/28. State vs. Joseph Wildman, Jr., Address: 4209- 
38th St. N. W. Warrant to Sheriff. Coniplainant, Ed. 
Binger. Assault, intent to kill. 

84 8/14/28. State vs. Joseph Wildman,! Jr. Warrant 
to Parker. Complainant, Ed. Bingeif. Failure to 

stop. Reissued Oct. 1st as Assault Intent to foil. 

* 

85 That then and thereupon the defendant, to further 
maintain the issues on his part joined, called one 

John Thomas Stott Richardson, who testified! substantially 
as follows: 

j 

That he works at Irvin’s Service Station! which is lo¬ 
cated at Central Avenue and Benning Road, Northeast, 
which is known farther out in Maryland as thte Largo Pike; 
that he was working at this filling station op. the night of 
August 11, 1928; that he went off duty that hight at 10:00 


i 
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o’clock; that lie was working there between six and ten 
o’clock continuously; that he saw the plaintiff that night, 
on Central Avenue, get out of a Dodge roadster; that when 
Arthur Binger got to the filling station he asked witness to 
call the police, and that witness went in to call the police, 
but the phone was busy; that Arthur Binger stopped the 
plaintiff’s car when plaintiff was coming down Central 
Avenue; that plaintiff’s car was stopped by Mr. Binger 
right in front of the station on the side; that the plaintiff 
did not stop his car off the road on the ground of the filling 
station; that he (the witness) saw Arthur Binger and the 
plaintiff Wildman arguing while the latter’s car was out in 
the road, probably 15 minutes; that he did not see the 
plaintiff Wildman put on a spare tire on the left front 
wheel of his car in front of the station that night, and that 
the plaintiff did not pull his car off the public road on the 
property of the filling station and make any repairs to his 
car. 

Cross-examination: 

Witness stated on cross-examination that he had not seen 
the plaintiff since that night except here in court; that he 
did not see the plaintiff Friday night a week previously, at 
the filling station. Witness denied that the plaintiff came 
out there and asked him if he remembered his (plaintiff’s) 
coming out there and getting his tire fixed —‘ 6 stopping 
there on the side and fixing that tire”. Witness stated fur¬ 
ther that he was not there the Friday the plaintiff claims 
to have interviewed him, and denied that Wildman, Junior 
came there and talked to him about the matter at all; that 
instead, plaintiff talked to a man named Buddy Bell. Wit¬ 
ness stated that he had been working at the filling station 
for nearly four years; that he had never seen the plaintiff 
since the night of the accident until he saw him here in 

court. 

86 Witness stated further that he talked to Mr. 

Binger, Junior (meaning Arthur Binger); that he 
had no conversation with him except that Arthur Binger 
asked him if he remembered the accident; that his reply 
was that he had almost forgotten it—didn’t think it was 
going to mean anything. 

Witness stated that (on the night of the accident) Wild¬ 
man never got out of his car during the conversation or 
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argument with witness Arthur Binger; that when they 
stopped in front of the filling station and were arguing it 
was drizzling, but that it had been raining harc^!; that Wild- 
man left the place first. 

That then and thereupon the defendant, to farther main¬ 
tain the issues on his part joined, called onb Henry E. 
Chaney, who testified in substance as follows: 


That he resides at Hall’s Station, Prince Georges County, 
Maryland; that he has been living there all his life; that he 
is a carpenter by trade; that he knows the Largo Pike; has 
been going over it about twice a month ever jsince it has 
been built; that he knows where the culvert is on the Largo 
Pike opposite the Fairfax woods; that he had occasion to 
measure it recently, and that at the culvert mentioned in 
the evidence the width of the concrete is 15 fjeet and one 
inch; that the shoulder on the right hand side| of the road 
going to Washington, from the edge of the coiicrete to the 
culvert wall is six feet three inches; that the shoulder on 
the opposite side between the concrete and the abutment is 
six feet ten inches; that he had occasion to ^easure the 
width of the concrete 60 yards farther up the j road in the 
direction of Washington and that at this point the concrete 
was fifteen feet one inch wide; that the shoulder at this 
point is between three and four feet; that the Condition of 
the shoulder at this point is very good; that Ijhe shoulder 
at this point (60 yards beyond the culvert in the direction 
of Washington) has always been in good condition, with 
gravel on it; that there was gravel on it on jthe 11th of 
August, 1928; that the road was put down 10 or 12 years 
ago; that the gravel was put on it when the shoulders were 
made after the road was completed, and has beep there ever 
since; that there is no ditch 60 yards from the culvert on 
the right-hand side in the direction of Washington, and 
that he knows of no ditch ever being there; that it is a 
shoulder which slopes off, but there is no ditch; that he 
calls a ditch a great big depression probably two feet 
87 deep; that the general character of thO ground as 
to the soil there on either side of that road either at 


the culvert or 60 yards beyond the culvert is as follows: 
“It is a good, solid bed of gravel there, with sbme sand in 
it—a good, solid bed of gravel”—that the so;l along the 


road there is not muddy, not soft—it is sandy; that it may 
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have a little amount of clay in it; clay and sand; that the 
width of the shoulder 60 yards above the culvert on the 
south side is about the same as on the north side—about 
three or four feet of the gravel shoulder in addition to the 
concrete, with just a little drain—a general slope in the 
direction of the field. 

Cross-examination: 

Witness stated on cross-examination that the character 
of the soil along that road is a sandy clay, sand and clay— 
yellowish clay; that after a rain it gets a little slippery, but 
he does not think it gets very muddy; that if it rained an 
inch for an hour it would not make it muddy; that one 
could run an automobile over the shoulder very easily. 

That then and thereupon the defendant, to further main¬ 
tain the issues on his part joined, called one Harry W. 
Townsend, who testified substantiallv as follows: 

That he lives at Mitchellville, Maryland; lived there all 
of his life; is a farmer by occupation; lives about four miles 
from where the defendant lives; has known him practically 
all his life; knows Largo Pike; goes over it quite often, 
sometimes two or three times a week; knows where the cul¬ 
vert is on this Pike opposite Fairfax Woods; that the width 
of the concrete at this point is 15 feet; that the distance 
between the the concrete and the abutment (the shoulder 
between) is approximately 6 feet, a little over; that the 
width of the shoulder is six feet ten inches on the north 
side, and six feet, six or eight inches on the south side; that 
the shoulder is gravel at this point, and is the character of 
gravel that shoulders’ are made with; that it is firm gravel; 
that the width of the concrete 60 yards beyond the culvert 
in the direction of Washington is 15 feet one inch; that the 
width of the gravel shoulder on the north side at this point 
is approximately four feet, but it is hard, firm dirt 
88 for 13 or 15 feet beyond it; that the width of the 
gravel shoulder on the opposite side 60 yards above 
the culvert in the direction of Washington is 10 or 12 feet, 
and that the ground (shoulder) on this side is the same 
character as that on the opposite side—good, firm ground; 
that the ground on each side at this point runs about the 
same in character—firm shoulders there—no ditches or 
anything; that the gravel slopes just a little, just a drain. 
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Cross-examination : 

Witness stated on cross-examination that he made the 
measurements mentioned the Sunday preceding the trial; 
that there had been no change in the road there for the 
better or for the worse from four years ago I until the time 
witness testified. Continuing, he stated the ishoulders had 
been put on there within a month from the j time the road 
was built; that the improvements there had been continued 
after the shoulders were put on; that the gravel put on the 
side is run-of-the-bank screened gravel, froih special pits; 
that the shoulders slope from the road to allow for drain¬ 
age ; that the drain is a six inch drain four f ebt out from the 
level of the road; that the gravel runs about If our feet from 
the concrete, and the dirt that extends beyond the four feet 
is good, hard dirt after a heavy rain, and that it wouldn’t 
sink an automobile in it, irrespective of how |much rain you 
have; that this character of soil there is known as Colling- 
ton loam, that it has a clay subsoil. 

That then and thereupon the defendant, to further main¬ 
tain the issues on his part joined, read into the record the 
deposition of Mrs. Helen L. Binger, whose [testimony was 
substantially as follows: 

That she is the wife of Arthur Binger; that she is 26 
years of age, residing at 4513 Ridge Street^ Chevy Chase, 
Maryland; that she knows the defendant, who is her father- 
in-law; that she does not know the plaintiff; {hat she recalls 
the accident on a public road in Prince Gborges County, 
known as the Largo Pike, on August 11, 192&; that on that 
day she was coming from a luncheon in town and stopped 
at the place of business of the defendant £nd they went 
together out Benning Road, passed Irvin’s gas station; had 
trouble with the car flooding; that she kept {he motor run- 
-ing while they were at Capitol Heights getting groceries; 

that the car stalled just this side of the Chesapeake 
89 Railway bridge, (in Maryland), whefe they had to 
send for her husband; that her father-in-law (the 
defendant) hailed a passing motorist who gbt word to her 
husband, Arthur Binger at Hall’s Station, ivho came with 
his truck, bringing a rope, turned his truck around, tied the 
rope to the front of the car, and started towing it; that this 

6—5859a I 


; 

| 

i 
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was between seven and eight o’clock in the evening; that 
when the car had stopped it was not fully dark, but by the 
time her husband got there and started towing them, it was 
quite dark; that they had proceeded about four miles at a 
speed of about 15 or 20 miles an hour; that her husband 
was driving the truck and that the defendant (her father- 
in-law) was driving the car and she was sitting beside him 
in the front seat; that at the time of the accident the truck 
was off cf the highway quite a good bit, and their towed car 
was off about a foot or 18 inches; the right wheels off the 
road on the shoulder—about a foot or 18 inches; that the 
car being towed was right in line with the truck, partly off 
of the concrete; that at the time or just before the accident 
the truck swerved over when they saw the other car coming, 
because it (the on-coming car) was “hogging the road”. 

Witness stated they could see the car coming; the lights 
of this car were burning, and he (plaintiff) was in the center 
of the road; that her husband had to pull his truck off the 
road rather than be hit, and they followed suit in the car 
(being towed); that the on-coming car came back of the 
truck and ran right into them, into their left front fender 
and wheel, causing their car to be broken away from the 
truck, cutting the tire, mashing the fender down, knocking 
their hub cap off, and their lights out of order; that the 
driver of the car that had collided with them kept right on 
going. 

Witness stated that her husband immediately turned the 
truck around on the state road as best he could and started 
following this car, because it failed to stop, and he chased 
it; that she is unable to state the speed of the plaintiff’s car 
at the time of the accident. 

Cross-examination: 

Witness stated, on cross-examination, that she has a let¬ 
ter from her physician, Dr. Davidson, which precludes her 
from coming to court to testify; that she has no interest in 
this suit; stated further that it had rained hard in the after¬ 
noon, but when they were running home it was not raining 
much, merely a drizzle; that she does not recall that that 
was the night when all the bridges were washed out in Mary¬ 
land ; that it had been raining hard in the afternoon 
90 around three o’clock; stated that they had bright 
lights on their car, and that it was a good sized truck 
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which was towing their car—a ton and a half Dodge truck, 
with pneumatic tires; that the length of the tow rope, she 
judged, was about 12 or 13 feet; that the body of the truck 
had a cabin, but the back was not built up; it was “just 
slats”; had a closed cab in front; the body was empty; that 
the truck had lights on it. She stated that they had had 
trouble with the car, and were both more or l^ss interested 
in getting home; that they were interested in seeing where 
they were located on the road because they were being 
towed, and were watching constantly to see that they were 
on the right side of the road; that they were ih a closed car, 
a Dodge sedan; that they were running with their right' 
wheels on the dirt shoulder; off the concrete about a foot or 
18 inches all the way along; that there were some culverts 
on the road, but none immediately near them at the place 
of the accident; that the truck was running jwith its right 
wheels off on the dirt shoulder all the way along; that she 
saw the lights of the on-coming car in the center of the road, 
and that her husband pulled his truck over, apd her father- 
in-law, driving the car, likewise pulled over; jthat the acci¬ 
dent “happened so quickly—”; that at the tinjie of the acci¬ 
dent they were about half off of the road (meaning the con¬ 
crete) ; that she could not state how far they moved off of 
the road after they saw the lights of the on-cciming car, ex¬ 
cept to say they went a short distance—about | the length of 
two or three cars, and that they traveled a distance of two or 
three car lengths after they turned off the ro^d before they 
collided; that the truck body was about two feet wider than 
a sedan body, and had a cab; that the road where the acci¬ 
dent occurred was straight; that “quite a pieee back (from 
where the accident occurred) there was a curve; we could 
see it when we were coming down. It was; quite a way 
straight”; that they saw the other car when h0 was making 
the turn in the road; that when they saw the 4ar coming, it 
was in the middle of the road—so far over that her husband 
turned his truck farther off of the road, &nd that her 
father-in-law followed suit in the car being towed; that 
their car was immediately behind the truck; that the center 
of the car in which they were riding was centered behind 
the body of the truck when they were hit, ^nd that both 
the car and the truck turned off about the ^ame time, so 
that they both proceeded before the collisionj in exactly a 
straight line in that manner; that the on-coming car struck 
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both the left front wheel and the fender, after pass- 
91 ing along side the truck, when it ran into them; that 
he knocked the hubcap off and cut the tire and bent 
the fender down on the tire so badly that they could not 
move without pulling the fender up; that when their car 
stopped, when hit, the right side of their car was on the 
shoulder of the road, that they were “quite a ways on the 
shoulder when he finished hitting us”; that after he (plain¬ 
tiff) struck them with his car, he turned out from their 
car (hitting only the front of that side of their car), and 
went right on up the road; that the collision broke the tow 
rope, and they were left sitting there in the road; that she 
did not know how wide the road was at this point, except 
to say that it was wide enough for two cars to pass but 
not wide enough for three cars to pass; that she had trav¬ 
eled that road a few times before, but had never observed 
the road particularly at that point; was not very familiar 
with the road or the contour of the road or of the sur¬ 
rounding countrv; that she saw her husband turn the truck 
around right there where he was, and that it took him only 
a moment to do this. Witness said it is not a fact that they 
all went on to Hall Station; that she and her father-in-law 
had to wait there in the road for her husband’s return be¬ 
fore they could move; that her husband was gone about 
three-quarters of an hour. Witness stated that the plain¬ 
tiff’s car was not thrown off of the road; that he kept 
going. 

That then and thereupon, to further maintain the issues 
on his part joined, the defendant, James Edward Binger, 
was called as a witness in his own behalf, and testified sub¬ 
stantial^ as follows: 

♦ 

That he lives at Hall, Prince Georges County, Maryland; 
has been living there for 35 vears; that he is a farmer and 
is interested in a business in Washington, known as the 
Star Food and Remedy Company; that he was at the mill 
at 125 Sixth Street and his daughter-in-law (Mrs. Arthur 
Binger) came along and picked him up, on August 11, 1928, 
and they went out (towards their home) as far as Capitol 
Heights; the car was running badly; he (defendant) 
stopped at a grocery store; his daughter-in-law kept the 
car (motor) running, while he got the groceries, (for fear 



85 


I 

| 
i 

J. E. BINGER VS. J. E. WILD MAN, jb. 

I 

it would not start again); that when they got to the hill 
that goes up over the bridge over the Chesapeake Beach 
Railroad, the car got about half-way up! the hill and 
stopped; he ran the car back down the hill off the 
92 road; that he then went to a nearby!house to tele¬ 
phone for his son; no one being therq, he stopped a 
passing motorist, got this person to phone for his son, who 
came in a Dodge Truck, tied the car to th£ truck with a 
three-quarter inch manila rope, and they started on home; 
that the rope was tied to the middle of the | chassis of the 
truck and to the left bumper (of the car h$ was driving) 
where the spring comes up; that they wefe going along 
the road, and in going down hill he (defendant) would 
often swing over on the dirt (shoulder) to kbep from hold¬ 
ing his brakes on so tight, to keep from running up on the 
truck; that oftentimes where it was level he would hold 
the brakes on a little to keep the car from running against 
the truck; that when they got to a point on the Largo Pike, 
East of Largo (where the accident occurred), he (defend¬ 
ant) was running with the wheels off of the! concrete; that 
he saw his son, who was driving the truck, sjwing off of the 
concrete; that he could see the lights, not the lights on the 
car, but the light from the car (of the plaintiff), shining 
past the truck; that the truck in front then went over a 
little farther off of the road, and he (defendant) swung over 
behind him; that by that time he could see the lights of 
the on-coming car, and as it w’as coming past the truck, the 
headlights kind of turned, passed the truck, more toward 
him (defendant), like it was going to run in^o them. Wit¬ 
ness stated that he said 4 ‘Look out”; that; he meant for 
his daughter-in-law to * i look out”—that h^ thought they 
were going to get struck; that by the time he said “Look 
out” it struck (their car), just as the truck straightened; 
that it curved right in on their car; that when the other 
car struck their car, it broke the rope loose ijrom the truck; 
that as the plaintiff’s car struck the defendant’s car, it 
checked the speed of plaintiff’s car, and thb driver began 
to put on speed and pulled across to the opposite side of 
the road, “his side of the road”, and they thought that the 
driver of the other car would stop, but it ctid not; it took 
on more speed and went on; that his son ;Arthur Binger 
turned his truck around—; that he (defendant) was driving 

i 
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i 
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his son’s car; that his daughter-in-law, Arthur Binger’s 
wife, was with him; that the impact of the crash bent the 
fender of his (son’s) car, knocked the hub cap off, cut the 
tire, dished the wheel that the tire was on, knocked the head¬ 
lights out, and broke one of the lights; that both lights 
went out at the time, but the one on the left front was 
broken. 

Witness stated that he stayed there until his son 
93 came back in his truck—about an hour’s time—might 
have been a little less—might have been a little more. 
That his son returned and fixed the tire which was flat— 
changed the tire, hooked to the car again and they went on 
home. Defendant stated that the left front tire was struck. 

He stated that on a Monday, after the accident happened, 
he went to Marlboro, and went to see Gore, a justice of the 
peace, and explained the accident to him, and swore out a 
warrant for hit and run; that he did not know to whom 
the warrant was issued; that he and his son were later sued 
by the plaintiff for an accident “and what was done to 
Wildman’s car”; that defendant and his son were sued 
on the 22nd of August, and that the service of summons 
was on the 25th of August; that he heard nothing from the 
warrant that he had sworn out, so he (the defendant) went 
to Marlboro and saw the State’s Attorney (Parran) around 
about the first of October, and asked him (Parran) if he 
could not have that case brought to trial, and the State’s 
Attorney asked “What case?” Then defendant explained 
what had happened; that the plaintiff (Wildman) had run 
into him as he was being towed home up to the other side 
of the Western Branch bridge, behind a truck; that he was 
off of the road, had two wheels off the concrete, and when 
the plaintiff came along he swung right around the truck 
and struck him (the defendant). 

Defendant stated that he could not relate everything that 
was said there, because they talked possibly 20 minutes or 
half an hour; that the State’s Attorney then advised him: 
“If he ran across the road and you was off the road and 
he ran into, across, and struck you, you go and swear to a 
warrant for assault with intent to kill”. Defendant says 
he asked, “Have I got a right to do that”, saying that he 
didn’t want to do something to get into trouble; that the 
State’s Attorney replied: “You have got a perfect right 
to swear to a warrant for assault with intent to kill. An 
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automobile is just as much a deadly weapon as a gun or 
a club if it is used recklessly or as such”. Defendant stated 
that he then went down and swore out a warrant before 

. i 

Justice of the Peace Gore—a warrant for ajssault with in¬ 
tent to kill—against the plaintiff Wildman; that some time 
after that he was on the street in Marlboro and met Senator 
Sasscer, who said, in substance, that he criticized the de- \ 
fendant because he (the defendant) had not come to the 
trial at Hyattsville, to which defendant says he re- 
94 plied that he knew nothing about it ; that Senator 
Sasscer said something about this wjarrant for as¬ 
sault with intent to kill and asked defendant why he had 
sworn it out, and defendant told him that he had done as 
the State’s Attorney told him to do; that $asscer asked; 
“Did the State’s Attorney tell you to?” Defendant said 
he replied: “Yes, he did.” Then Sasscer said: “Are you 
sure?” and the defendant said: “Yes. Cojne on and we 
will go up to the State’s Attorney’s office and ask the 
State’s Attorney”; that he and Sasscer thqn went to the 
State’s Attorney’s office, and the latter told Sasscer that 
he had advised defendant to swear out the! warrant ; that 
Senator Sasscer wanted him to withdraw the warrant for 
assault with intent to kill, to which defendant said he re¬ 
plied that it was up to the State’s Attorney; that he (de¬ 
fendant) would not—that he had nothing to do with it, 
that it was up to the State’s Attorney then; that in this 
conversation in the State’s Attorney’s office between the 
three parties mentioned, Sasscer wanted defendant to with¬ 
draw this warrant, but he would not; that after Sena¬ 
tor Sasscer went out, defendant and the State’s Attorney 
talked more about the matter; that he things he discussed 

7 j 

with the State’s Attorney the question of the withdrawal 

of the warrant—that something was said about withdraw- 

** • 

ing it, but that the State’s Attorney promised the defend¬ 
ant that he would be up to the trial: that | defendant got 
word from Mrs. Morris, the Justice of the Pehce, as to when 
the case would be tried; that it was on the jsame day that 
he again went down to see Mr. Parran, ^nd it was the 
morning of the day the case was set for trial in Hyatts¬ 
ville; that he voluntarily went down to see the State’s At¬ 
torney; that the latter told him he could npt come to the 
trial that evening, but advised defendant to go to Mrs. 
Morris and swear out two other warrants, ojne for reckless 
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driving and one for hit and run, and to have an officer there. 

Witness stated that he went to Hyattsville that evening, 
swore out the warrants as before stated, as ordered by the 
State’s Attorney, and stated that the State’s Attorney fur¬ 
ther said (in their conference that morning): “In case 
they should dismiss this other case (assault with intent to 
kill), have these other warrants served”; that when he got 
to Hyattsville he saw Senator Sasscer (then counsel for 
the plaintiff Wildman), who stated: “I may want to see 
you after a while”; that he (defendant) then went up and 
went to the room where Mrs. Morris was, and sat 
95 down about midway or two-thirds of the way back 
in the room; that after a while, after possibly half 
an hour, Mr. Sasscer, who had been outside of the room 
talking to some parties, came in and wanted to compromise 
this case, stating: “Mr. Binger, the other parties are satis¬ 
fied to compromise this case if you are”, to which defend¬ 
ant replied: “What do you mean by compromise? What 
do they want to compromise?” Whereupon, Sasscer said: 
“They will compromise this false arrest or the assault and 
battery, assault with intent to kill”—that they would com¬ 
promise that case. “But,” he said, “the damage suit for 
the automobile has got to stand”. Defendant stated that 
he refused at the time, and that Sasscer went back and 
talked to them some more, returning after a while and 
“we sat there and talked”; that defendant finally said to 
him: “I don’t care. Go ahead and compromise it. Let the 
other one (meaning the damage suit in Marlboro) go to 
trial”—that is, the damage to the automobile, the one they 
had against defendant and his son. 

Defendant stated that the plaintiff’s then counsel, Sas¬ 
scer, again went out and came back, saying: “That is all 
right. They agreed to compromise, not to sue you for false 
arrest, if you compromise, withdraw the warrants”. 

Defendant stated that he does know about the actual 
withdrawal of this warrant; that he had two warrants, 
sworn out before Mrs. Morris, in his pocket, but he never 
gave them to anybody for service; that these warrants were 
in the possession of Mr. Sasscer when they went down to 
Mrs. Morris, but that these warrants were in defendant’s 
pocket all the time until Sasscer came back and told him 
that they (meaning the plaintiff) would compromise; that 
Sasscer then said: “Give me those warrants”, and de- 
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fendant stated that he gave the warrants tp Mr. Sasscer 
and went down to Mrs. Morris. Defendant Stated that he 
does not remember whether Wildman and his father were 
with him at Mrs. Morris’ desk, that he didn’t notice them; 
he stated further that Sasscer got these two warrants and 
that Mrs. Morris had the assault with intent to kill war¬ 
rant; that these warrants were cancelled-rquashed, dis¬ 
missed, and that he (defendant) paid the costs, which he 
thinks amounted to $6 or $7. 

Witness stated that when Sasscer (plaintiff’s counsel at 
that time); the plaintiff in this case, and thp father, uncle 
and the brother-in-law of plaintiff discussed the 
96 question of compromise, he did not hear the con¬ 
versation, and that he did not, in any discussion, 
make any such remark as “that settles it”. 

Defendant stated that in the conversation with Senator 
Sasscer in Marlboro with reference to the warrant for as¬ 
sault with intent to kill, Sasscer advised hiip that he (de¬ 
fendant) had better get out and withdraw! the warrant, 
and compromise that case (assault with intent to kill), as 
they (meaning the plaintiff) were talking pf suing him 
(defendant) for false arrest; that in the conversation in 
Marlboro between Sasscer, the defendant, aijd the State’s 
Attorney, the State’s Attorney told Sasscer that if we 
(meaning the plaintiff and defendant in this case) wanted 
to compromise the assault with intent to kil][ case, it was 
immaterial to him—that it would be satisfactory to him 
“for us to compromise it.” The defendant further stated 
that, on the 20th of November, 1928, the proposition of set¬ 
tlement of the then pending cases came from Senator 
Sasscer. 

I 

Cross-examination: 

Defendant stated, on cross-examination, that he stayed 
in the court room while these gentlemen talked over the 
matter of settlement—that is, from the timp he came in 
with the warrants in his pocket he stayed in the Judge’s 
room all of the time; that he did not know v^hat had been 
done until Sasscer came in and told him. When Sasscer 
came in, “he told me they were satisfied not sue me on 
the assault with intent to kill warrant if I would withdraw 
my warrant against him. ” * * * < ‘ Somebody had told 

him that I had swore out the other warrants. II don’t know 
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who told him, but he found out that I had the other war¬ 
rants; and he told me, he said, ‘If you will quash, have 
them canceled, these warrants that you have got,’ he said, 
‘we will dismiss ours, but not the suit for damages’.” 

Defendant stated that he expected the assault with intent 
to kill case to be tried. Asked whv he did not take his wit- 
nesses up to Hyattsville, he stated that he “just didn’t take 
them, because we had talked about compromising down 
at Marlboro”, and that he didn’t know whether they would 
go ahead with the trial, but that if they brought the case 
to trial he would have had no witnesses; that if they had 
gone ahead with trial on the assault with intent to kill case, 
he was prepared to go ahead, even without witnesses. 
97 Defendant denied that he told the State’s attor¬ 
ney, when he discussed the accident on the road, that 
only two people saw it—himself and his son. 

He stated further that when he went to the State’s at¬ 
torney for advice about the matter, he was not mad with this 
plaintiff, because it had been two or three months before 
that the accident had happened; that he went to the State’s 
attorney because he thought that anyone who would do a 
thing like that “ought to be handled for it” (meaning 
prosecution of the plaintiff); that he did not swear out a 
warrant for assault with intent to kill in the first instance 
—on the afternoon when he swore out the warrant for leav¬ 
ing the scene of an accident, because the magistrate told 
him to swear out the warrant he did swear out; he (de¬ 
fendant) stated that he told the State’s attorney that when 
the plaintiff’s car cut back of the truck, he swerved on 
around the truck right into his (defendant’s) car and hit 
him and went on, and that he told the state’s attorney all 
that occurred, namely, that he was coming from Washing¬ 
ton; that he had two wheels off the concrete; was holding 
his car back with his brakes; that he saw the lights and 
saw his son swerve the truck and swing off the concrete; 
that when his son pulled off the concrete, he went off, too. 
By that time the car was coming past, and that he just 
swung on around and str-ck him (defendant’s car) and 
went on; told him also that it broke the rope loose; that he 
sat there and talked to the state’s attorney quite a while. 

Defendant denied that he told the state’s attorney that 
he (the plaintiff) deliberately crossed the road; stated that 
he swore out the warrants which he had in his pocket 


J. E. BINGER VS. J. E. WILDMAN, JR 


91 


(traffic warrants) that night about 6:00 o’clock (November 
20, 1928); that he swore out those warranty before he 
knew the case would be settled, and that he djd so on the 
advice of the state’s attorney, who advised hind to have the 
warrants in his pocket, and in case the other c^se (assault 
with intent to kill) should be dismissed, to gi\fe the officer 
the traffic warrants and have them served; thdt he worked 
under the state’s attorney’s direction; that he does not re¬ 
member that the state’s attorney (Parran) told him that 
the plaintiff could not be gotten in the jurisdiction without 
swearing out a felony warrant; denied that h^ went there 
angry to see the state’s attorney; stated thatjhe does not 
remember the state’s attorney telling him that )ie could not 
serve a hit and run warrant unless he came into the juris¬ 
diction, and that he would have to swear [out a felony 
98 warrant; Defendant denied that the State’s Attor- 
ney told him that the only way to get the plaintiff 
in the jurisdiction was to swear out a warrant; for assault 
with intent to kill; stated that he did not reknember the 
State’s Attorney telling him this; that he did not know 
that the plaintiff could not be brought into the ! jurisdiction 
on the hit and run warrant. 

Witness denied that at the courtroom in Etyattsville on 
the evening of November 20th he and Mr. Shsscer went 
up and talked at the desk with Mrs. Morris before Sasscer 
had had any conversation with Wildman an<} his party; 
but stated that what transpired at that time wai as follows: 

That after having sworn out the two additional warrants 
before Mrs. Morris and having them still in his pocket he 
(witness) came to the courtroom and sat down in the room; 
that at that time Mr. Sasscer was outside ijalking with 
some other people whom witness did not se6; that Mr. 
Sasscer then came in to the court room and sat down by 
defendant and wanted him to withdraw* the warrants upon 
Wildman’s agreement not to bring suit for false arrest; 
that Sasscer then went back outside the coui^t room and 
talked some more and in about fifteen or tw T eiity minutes 
returned to the court room and advised defendant that they 
would agree not to bring suit for false arrest, but that 
the pending damage suit in Marlboro would ha^e to stand; 
that defendant then agreed to this proposal,; whereupon 
Sasscer again left the court room and soon returned and 
told defendant that the proposition was agreed [to by Wild- 
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man and that if he (defendant) would withdraw the war¬ 
rants that would settle it. Defendant and Sasscer then 
went up to Mrs. Morris at her desk in the court room; that 
he (defendant) stayed in the court room all the time while 
Sasscer was going and coming and positively did not get 
up and go out with the other parties. 

That then and thereupon the defendant rested and the 
plaintiff, to further maintain the issues on his part joined, 
called, in rebuttal, one Joseph E. Wildman, Senior, who 
testified substantially as follows: 

That Mr. Binger, Junior (Arthur Binger) came to his 
(witness’) home a few days after the accident to see the 
plaintiff; that witness advised Arthur Binger that the 
plaintiff was not at home, and that he invited him 
99 in; that he (witness) asked Arthur Binger how the 
accident occurred, to which Arthur Binger (accord¬ 
ing to witness’ statement) said: “I was towing my father’s 
car wdth the truck about seven o’clock that night, and it was 
raining so hard I could hardly see the road. When I saw 
this car, he slacked up a little and passed it all right, al¬ 
though I felt a jerk, thinking at the time it vras caused 
by taking up the slack I had made slowing up and didn’t 
stop. When we arrived home, my father told me that his 
car struck some one, and that I had better go back and 
see if any one was hurt. I went back and overtook Joe past 
the District Line. Finding that Joe was getting along all 
right, I returned home”. Witness stated that he told 
Arthur Binger that Joe (the plaintiff) was only shaken up 
pretty badly; that Arthur Binger said: “I am sorry it hap¬ 
pened, and I will call to see Joe in a few days.” 

Cross-examination: 

Witness stated, on cross-examination, that there was no¬ 
body other than himself and Binger present during this 
conversation. 

On redirect examination, witness said that Arthur Binger 
was in his house about 10 minutes; that he (witness) saw 
plaintiff’s car the morning after the accident, and that it 
was “very bad off”; that the front axle was bent and the 
running board was torn and the fenders were bent up on 
the driver’s side. 
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That then and thereupon, to further maintain the issues 
on his part joined, the plaintiff, Joseph E. Wil^iman, Junior, 
being again called as a witness in his own behalf in re¬ 
buttal, testified substantially as follows: j 

That he went to the gasoline station, mentiofied in the evi¬ 
dence, on the Friday (a week ago) before thje day he was 
testifying, about seven or seven-thirty o’clock, and saw Mr. 
Richardson and had a talk with him; that Mr. Richardson 
said to him: “I have absolutely no recollection about any¬ 
thing of the sort”. 

I 

Cross-examination: 

Witness stated, on cross-examination, that the man who 
testified earlier in the day, named Richardson, was the 
same person interviewed when he (witness) went to the 
filling station. | 

j 

100 Then and thereupon both sides rested and the 
defendant moved the Court to direct a verdict in favor 
of the defendant upon the whole evidence uppn the ground 
that it was shown by uncontradicted evidence that the prose¬ 
cution of the plaintiff was terminated pursuant to a compro¬ 
mise settlement procured at the solicitation of plaintiff’s 
attorney; that the plaintiff was bound by the action of his 
attorney; and that there was not sufficient evidence to 
establish that the termination of the prosecution of the 
plaintiff was not brought about by the procurement or 
solicitation of the Plaintiff or by a compromise voluntarily 
entered into by him; that consequently the prosecution of 
the plaintiff had not terminated in a manner favorable to 
him within the meaning of the law of malicious prosecu¬ 
tion; that said motion was denied by the cpurt, to which 
action of the court defendant duly excepted. ^ 

Then and thereupon defendant presented, in addition to 
his prayers numbered 1, 3, 4, 9, 10 and 11, hereinafter set 
out in the instructions given by the court, jthe following 
prayers numbered 2, 5, 6, 7 and 8: 

Defendant’s Instruction No. 2. 

The Court instructs the Jury that in orded to recover in 
this action the burden of proof is upon tlie plaintiff to 
establish by a preponderance of the evidence, first, that the 
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complaint or charge in the warrant sworn out by the de¬ 
fendant Binger against the plaintiff Wildman for assault 
with intent to kill was in fact false; second, that it was 
made maliciously; third, that it was without any reasonable 
or probable cause, and fourth, that the prosecution of 
Wildman on said charge was abandoned by Binger volun¬ 
tarily and not at the instigation of or as the result of a 
compromise or settlement with Wildman or his attorney; 
and if the plaintiff fails to establish any one of the fore¬ 
going requirements, your verdict must be for the defendant. 

Defendant's Instruction No. 5. 

While malice may be inferred by you from the fact of 
the defendant’s having instituted the prosecution without 
probable cause, if you so find, yet it is not a necessary in¬ 
ference: that is to say, it is entirely possible for the de¬ 
fendant to have acted without probable cause, and still 
without malice; and it is for you to determine from all the 
facts and circumstances shown by the evidence whether or 
not the defendant was actuated by malice. 

101 Defendant's Instruction No. 6. 

If the Jury believe from the evidence that the defendant 
Binger acted on the advice of the State’s Attorney for 
Prince Georges County, Maryland, in swearing out the 
warrant for assault with intent to kill, and under an honest 
belief that he was taking only such action as was warranted 
by law, he having first given a full statement of the facts of 
the case to said State’s Attorney, their verdict should be 
for the defendant. 

Defendant's Instruction No. 7. 

The Court instructs the jury that if they believe from the 
evidence that the defendant Binger reported to J. Frank 
Parran, the State’s Attorney for Prince Georges County, 
Maryland, that while he, the defendant, was having his 
automobile towed by a truck, and said truck and said auto¬ 
mobile were well over on the right side of the public road 
known as the Largo Pike in Prince Georges County, Mary¬ 
land, and the said truck was being driven in a careful and 
cautious manner, and the said automobile in which the de¬ 
fendant was the driver, was being towed and steered in a 
careful and cautious manner at the time of the collision, if 
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they should so find, and that the plaintiff, without any justi¬ 
fication or excuse, drove his (the plaintiff’s)! automobile 
into the defendant’s automobile, and then proceeded on his 
course without stopping, and that the said J. j Frank Par- 
ran, State’s Attorney as aforesaid, thereupon! advised the 
said Binger that the said Wildman was guilty of assault 
with intent to kill, or advised the said Binger to swear out 
a warrant against the said Wildman charging the said 
Wildman with assault with intent to kill, and the said 
Binger, acting in good faith under the advice of the State’s 
Attorney aforesaid, procured a warrant to be issued charg¬ 
ing the plaintiff with assault with intent to kill, then the 
Jury are instructed that their verdict mustj be for the 
defendant. 

Defendant's Instruction No. 8. 

You are instructed that if you find from the evidence that 
Lansdale G. Sasscer was in fact on November |20, 1928, the 
counsel for the plaintiff Wildman at the heading on that 
date before Retta D. Morris, a Justice of the Peace for 
Prince Georges County, Maryland, at which time and place 
the plaintiff was present to defend against a charge of 
assault with intent to kill, based on a warrant sworn out 
against him by the defendant Binger; and the said 
102 counsel for the plaintiff agreed with the defendant 
Binger that he (Binger) would be released and dis¬ 
charged from any claim of the plaintiff against him wdiich 
could arise by reason of the swearing out of qaid warrant, 
provided the defendant Binger would dismiss or have with¬ 
drawn said charge against the plaintiff for assault with 
intent to kill, as well as any other charges growing out of 
the automobile accident, and should you further find that 
the said Binger, relying on said agreement of plaintiff’s 
counsel, did in fact have withdrawn the said warrant for 
assault with intent to kill as well as all other charges grow¬ 
ing out of said accident, then vour verdict mu|st be for the 
defendant, even though you should further find that the 
said Sasscer, plaintiff’s counsel, went contrary to the in¬ 
structions of his client Wildman in agreeing to said release 
and discharge. 

That the Court refused defendant’s said prayers num¬ 
bered 2, 5, 6, 7 and 8, to each of which rulings jof the Court 
the defendant duly excepted. 
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That then and thereupon, after arguments of counsel to 
the Jury, the Court charged the Jury as follows: 

The Court (Judge Luhring) : Ladies and gentlemen of 
the jury: This is a case for malicious prosecution, wherein 
the plaintiff, Joseph E. Wildman, Junior, seeks to re¬ 
cover of and from the defendant, James Edward Binger, 
damages in the sum of $50,000. 

The declaration charges substantially that on the first 
day of October, 1928 the defendant went and appeared 
before one H. W. Gore, a justice of the peace in the State 
of Maryland in and for Prince Georges Countv of that 
State, and falsely, maliciously, and without any reasonable 
or probable cause whatsoever charged the plaintiff with 
having committed upon him, the said defendant, on the 11th 
day of August, 1928, in Prince Georges County, Maryland, 
an assault with intent to kill. 

It is further charged in the declaration that upon that 
charge the defendant Binger falsely, maliciously, and with¬ 
out any reasonable or probable cause whatsoever procured 
the said justice of the peace to issue a warrant for the 
arrest of the plaintiff; and that on the third day of October, 
1928, under and by virtue of this warrant the defendant 
wrongfully and unjustly; maliciously, and without any rea¬ 
sonable or probable cause whatsoever caused and procured 
the plaintiff to be arrested and to be imprisoned until such 
time as the plaintiff was released from custody upon bail 
by Rett a D. Morris, a Justice of the Peace at Hyattsville, 
Maryland. 

w 

103 It is further charged that Binger not only failed 
to prosecute the charge; but that he deserted and 
abandoned the same; and the complaint and prosecution 
were later entered and abandoned on the 20th day of No¬ 
vember, 1928. 

The defendant by his pleadings to the declaration admits 
that he instituted the prosecution before H. W. Gore, a 
Justice of the Peace; and that on this charge he caused and 
procured the Justice of the Peace to issue a warrant for 
the arrest of the plaintiff; and admits that afterwards the 
plaintiff was under and by virtue of the warrant in the Dis¬ 
trict of Columbia arrested and imprisoned and carried and 
conveyed in custody before one Retta D. Morris, a Justice 
of the Peace at Hyattsville; and that the plaintiff was re¬ 
leased by said Justice of the Peace upon giving bail. 
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Further he admits that on the 20th of November, 1928, 
the complaint and prosecution were ended.! But the de¬ 
fendant denies that he did or contrived any of these several 
acts and things charged in the declaration falsely, mali¬ 
ciously, or without any reasonable or probably cause; and he 
denies that the plaintiff has sustained or suffered any dam¬ 
age in the premises. 

For further plea to the declaration the defendant charges 
that after the issuance of the warrant for the arrest of the 
plaintiff, and after the arrest of the plaintiff under and by 
virtue of the warrant, the plaintiff on the 20th day of No¬ 
vember, 1928, by and in consideration of th0 dismissal by 
the defendant of two certain other criminal charges 
brought and preferred against the plaintiff, and in further 
consideration of the consent of the defendant jto the discon¬ 
tinuance of the prosecution of the charge of assault with 
intent to kill, did release and discharge the defendant fully 
and completely from any and all liability to the plaintiff for 
and on account of the issuance of said warrant on the 
charge of assault with intent to kill and the Arrest and im¬ 
prisonment of the plaintiff and any other dabaage suffered 
by him by virtue thereof. 

The defendant further charges that before the swearing 
out of the warrant by him for the arrest of tlie plaintiff on 
the charge of assault with intent to kill he sbught and ob¬ 
tained the advice of J. Frank Parran, State’s Attorney for 
Prince Georges County in the State of Maryland; and 
made a full and complete and truthful statement of each 
and every fact and circumstance known jto him touch- 
104 ing upon and concerning the collision between the 
automobile operated by the plaintiff and the auto¬ 
mobile owned by the defendant. And the defendant alleges 
that upon the facts and circumstances so stated to Mr. Par¬ 
ran, he was advised by Mr. Parran that a warrant could 
properly be issued for the arrest of the plaintiff upon the 
charge of assault with intent to kill; and wak advised by 
Mr. Parran to procure the issuance of such a warrant; and 
that in procuring this warrant he in good faitlji relied upon 
the advice of Mr. Parran. 

i 

I have granted several prayers at the request of both 
the plaintiff and the defendant, and I shall now read plain¬ 
tiff’s prayer number 1 as I have amended it: j 

7—5859a 


i 
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“The burden of proof is upon the plaintiff to establish by 
preponderance of the evidence that the defendant Binger, 
by making the necessary affidavit, caused and procured 
H. W. Gore, a Justice of the Peace of Prince Georges 
County, Maryland, to issue a warrant for the apprehension 
of the plaintiff Wildman, charging said Wildman with hav¬ 
ing on the 11th day of August, 1928, in Prince Georges 
County, Maryland, committed an assault on him, Binger, 
with intent to kill; and that said Wildman was arrested 
under and by virtue of said warrant and taken in custody 
and detained until released on bond; and that said prosecu¬ 
tion finally terminated on or about November 20, 1928 in 
favor of said Wildman, and that (2) said charge was un¬ 
founded and that it was made without reasonable and prob¬ 
able cause; and that (3) said Binger in instigating said 
prosecution was actuated by malice, and that (4) damages 
resulted to said Wildman therefrom.’’ 

Now, the preponderance of evidence is not a mere 
greater number of witnesses on the one side or the other, 
but that evidence which is most convincing and satisfactory 
to the minds of the jurors. In determining upon which side 
the preponderance of the evidence is the jury may take into 
consideration the opportunities of the several witnesses for 
seeing and knowing the things about which they testified, * 
their conduct and demeanor while testifying, their interest, 
if any, or want of interest, if any, in the result of this suit; 
the probability or improbability of the truth of their 
several statements in view of the other evidence and other 
facts and circumstances appearing upon the trial; and 
from all the circumstances you may determine the weight 
or preponderance of the evidence. 

105 The jury are the sole judges of the facts, and it is 
your special province to judge of the credibility of 
the witnesses and the weight to be given to their testimony. 

Now I will read defendant’s No. 9: 

“The Court instructs the jury that in order to entitle 
the plaintiff to recover, he must prove by a preponderance 
of the evidence that the defendant acted without probable 
cause, and if the jury find from the evidence that the de¬ 
fendant had probable cause for swearing out the warrant 
for assault with intent to kill, their verdict must be for the 
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i 

defendant; and by c ‘probable cause 77 is meant such reason¬ 
able grounds of suspicion supported by’ circumstances, 
sufficiently strong in themselves, to warrant $ cautious man 
in believing the party accused to be guilty, and it is wholly 
immaterial whether or not the plaintiff was Actually guilty, 
if the facts known to the defendant were such as to lead a 
cautious man to that conclusion. 77 

I 

Defendant’s number 3: 

“The Jury are instructed that even though they may be¬ 
lieve from the evidence that the defendant Binger swore 
out a warrant against the plaintiff on a charge of assault 
with intent to kill, without reasonable or probable cause 
therefor, their verdict should nevertheless be for the de- 

I 

fendant unless they also believe from the evidence that the 
defendant Binger, in swearing out such warrant was actu¬ 
ated by malice towards the plaintiff; and the burden is on 
the plaintiff to show such malice by a preponderance of the 
evidence. 7 7 

Defendant’s number 1: 

“Even if you should believe from the evidence that there 
was a want of probable cause on the part) of defendant 
Binger, still you cannot find for the plaintiff unless you be¬ 
lieve that the said defendant acted maliciously, and you 
cannot infer malice from want of probable chuse alone, but 
only if you further believe that the conduct pf the said de¬ 
fendant, in instituting the prosecution, wai so unreason¬ 
able as to lead to the inference that the prosecution could 
only have been the result of malice. 7 7 

I 

i 

Defendant’s number 11: 

“To find that the defendant acted maliciously, as you 
must find before you can render a verdict fpr the plaintiff, 
vou must believe from the evidence that the defend- 
106 ant, in instituting the prosecution against the plain¬ 
tiff, was actuated by a motive or purpose, and that 
that motive or purpose was an improper onk” 

Defendant’s number 10: 

“If you believe from the evidence that ithe defendant 
Binger was actuated by a desire to bring t)he plaintiff to 
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justice, and this desire was the controlling factor in his 
acts, then your verdict must be for the defendant, even 
though you may also believe that he was also influenced to 
some extent by other and improper considerations.” 

Plaintiff’s number 3: 

“The Court instructs the jury that in this form of action 
want of probable cause affords a presumption of malice, 
but that such presumption may be rebutted by other evi¬ 
dence showing that the prosecutor or instigator of the 
prosecution acted bona fide, and in the honest discharge of 
what he believed to be his duty. If, however, the jury shall 
find that the prosecution was wanton and reckless, and that 
no circumstances existed to induce a reasonable and dis¬ 
passionate man to believe that the accused was guilty of 
the charge preferred against him, the jury may infer malice, 
that is to say malice may be inferred from want of probable 
cause. Legal malice is made out by showing that the prose¬ 
cution was instituted from any improper or wrong motive, 
and it is not essential that actual malevolence or corrupt 
design be shown. Malice in fact differs from malice in law 
in this: the former, that is, malice in fact, denotes ill-will 
towards an individual; the latter, that is, malice in law, a 
wrongful act intentionally done, without just cause.” 

There is testimony here tending to show that the de¬ 
fendant consulted the State’s Attorney, Mr. Parran, and 
acted on his advice before instituting the prosecution 
against the plaintiff on the charge of assault with intent to 
kill. The defendant in cases of this kind who in good faith 
consults the State’s Attorney is entitled to act on the ad¬ 
vice given. But in seeking such advice he must in good 
faith first give a full statement of the facts of the case to 
the State’s Attorney. 

This action grows out of a collision on the evening of 
August 11, 1928. There is conflict in the testimony relat¬ 
ing to this collision, and it is for the jury to determine 
from all the facts and circumstances in evidence just how it 
occurred. 

107 You will also consider, in determining that, 
whether or not the defendant Binger did consult the 
State’s Attorney and what, if anything, he said to the 
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State’s Attorney concerning the collision. If you find that 
the defendant did consult the State’s Attorney, Mr. Par- 
ran, if you further find that at that time the defendant gave 
a full and true statement of the facts surrounding this colli¬ 
sion to him, and was thereupon advised by |Mr. Parran to 
procure the warrant for the arrest of the plaintiff on the 
charge of assault with intent to kill, and further find that 
acting upon such advice and under an honest belief that he 
was taking only such action as was warranted by law, the 
defendant caused the arrest of the plaintiff bn such charge, 
then your verdict should be for the defendant. 

i 

Defendant’s instruction number 4: 

“The jury are instructed that if you believe from the 
evidence that the prosecution of the plaiptiff Wildman 
under the warrant charging assault with intent to kill, 
sworn out by the defendant Binger, was discontinued at the 
instigation or procurement of Wildman ori his attorney, 
Lansdale G-. Sasscer; or that said prosecution was discon¬ 
tinued as the result of any compromise or jsettlement en¬ 
tered into by Binger in good faith wdth Wjildman or his 
attorney; then your verdict must be for the [defendant.” 

i 

There is testimony here with reference to a conference 
at Hyattsville between the plaintiff and his! attorney and 
members of the plaintiff’s family on the evening of Novem¬ 
ber 20, 1928; and evidence has been given a$ to what was 
said at this conference. Before considering! this evidence, 
you will first determine, whether or not the defendant 
Binger participated in the conference or h^ard what was 
said. If you find that the defendant did not j participate in 
the conference or did not hear what was saidj then you will 
not consider any of the testimony with reference to that. 

You should consider as an element of damages to be con¬ 
sidered by the jury, if you find for the plaintiff, the expense 
that the plaintiff was put to in the prosecution to protect 
himself, including reasonable counsel fees; hib loss of time; 
the injury to his name, and his personal mortification at 
being placed under arrest. And in addition 1 , to the actual 
damage sustained, if you believe that he has sustained 
damage, the jury may give damages j>y way of ex- 
108 ample, by way of punishing the defendant, not ex¬ 
ceeding in all the amount claimed in tlie declaration. 
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To the action of the Court in granting plaintiffs prayer 
number 1 as amended and given by the Court, defendant 
objected on the ground that said instruction ignores the 
legal effect of a termination of the prosecution by virtue of 
a compromise or by solicitation of the person prosecuted, 
and that the portion of said instruction stating the burden 
of proof upon the plaintiff to be to establish that ‘ 4 said 
prosecution finally terminated on or about November 20, 
1928, in favor of Wildman” was calculated to mislead the 
jury upon the facts in evidence; but the court overruled 
said objection, to which action the defendant duly excepted. 

That defendant objected to the granting of plaintiff’s 
prayer number 3 on the ground that said instruction is 
erroneous in stating that want of probable cause affords a 
presumption of malice, and is further erroneous in requir¬ 
ing for the rebuttal of such presumption evidence that the 
prosecutor acted bona fide and in the honest discharge of 
what he believed to be his duty and did not allow the jury 
to consider evidence that the prosecutor acted in the exer¬ 
cise of a believed right as a rebuttal of the presumption of 
malice; but that the Court overruled said objections, to 
which action of the Court the defendant duly excepted. 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
defendant. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, before the jury retired to consider of 
its verdict, and because! the matters and things herein¬ 
before recited are not matters of record, in order to make 
the same a part of the record herein, which is hereby 
ordered, so that the defendant may have his case reviewed 
on appeal, the defendant, by his attorneys, moves the court 
to sign and seal this, his Bill of Exceptions, to have the 
same force and effect as if each and every one of said ex¬ 
ceptions had been separately signed and sealed, which 
motion is granted by the Court; and thereupon the defend¬ 
ant tenders this, his Bill of Exceptions, and requests the 
Court to sign and seal the same, which is accordingly done, 
now for then, this 27th day of October, 1932'. 

0. R. LUHRING, [seal.] 

Justice . 
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109 In the Supreme Court of the District! of Columbia, 

Holding a Law Court. 

Law. No. 76996. j 

Joseph E. Wildman, Jr., Plaintiff, 

v. ! 

James Edward Binger. Defendant. 

i 

To Messrs. W. Gwynn Gardiner and George A- Maddox, 

729 15th St. N. W., 

Attorneys for Plaintiff: j 

Please take notice that the within Bill of Exceptions will 
be called to the attention of and submitted to the Court on 
the 19th day of October, 1932, at 10 o’clock A. M., or as 
soon thereafter as counsel can be heard, for the purpose of 
having the same signed and sealed bv the Coiirt. 

LEO P. HARLOW,' 

LEO P. HARLOW, 

1331 G Street 

M. HAMPTON MAGRUDER, 

M. HAMPTON MAGRUDER, 

1331 G Street j N. W.; 
MARSHALL H. LYNN, 

MARSHALL H. LYNN, 

1331 G Street\ N. W., 
Attorneys for Defendant. 


N. W.; 


Service of the foregoing notice and copy cjf said Bill of 
Exceptions acknowledged this 16th dav of September, 1932. 

W. GWYNN GARDINER, 

W. GWYNN GARDINER, 

729 loth St. I N. IF.; 
GEORGE A. MADDOX, 

GEORGE A. MADDOX, 

729 loth St.\N. IF., 
Attorneys for Plaintiff. 

110 [Endorsed:] Law. No. 76996. In the Supreme 
Court of the District of Columbia, holding a law term. 
Joseph E. Wildman, Junior, plaintiff, v. Jdmes Edward 
Binger and J. Frank Parran, Defendants. Bill of Excep- 
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In The 


Court of Areals, listrict of Columbia 


October Term, 1932 


No. 5859 


James Edwabd Binger, Appellant, 

v. 

i 

Joseph E. Wild man, Jb., Appellee 


BRIEF FOR APPELLEE j 


STATEMENT OF THE CASE 

I 

This case comes here on an appeal by the appellant 
(hereinafter called the defendant) from a judgment 
of the Supreme Court of the District of Columbia on 

a jury’s verdict awarding the appellee (hereinafter 

• _ 

called the plaintiff) $3,000.00 damages in ah action for 
malicious prosecution against appellant (defendant in 
the lower court). 
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On August 11, 1928, defendant James Edward 
Binger, who resided at Hall’s Station, Prince George’s 
County, Maryland, and had an interest in the feed busi¬ 
ness at 125 Sixth Street, Washington, D. C., was at 
said feed store and while there his daughter-in-law 
(Mrs. Arthur Binger) driving Arthur Binger’s Dodge 
sedan came by and took defendant in the car and they 
together started driving towards Hall’s Station and 
en route the car became disabled, “drowned” (E. p. 
70), so defendant stopped a passing motorist and got 
him to telephone defendant’s son, Arthur Binger, to 
come to their assistance. Arthur Binger came to their 
assistance in a Dodge-Graham 1%- or 2-ton truck and 
tied the disabled Dodge sedan behind the Dodge-Gra¬ 
ham truck with a three-quarter-inch Manila rope (E. 
p. 85), leaving the distance between the truck and the 
sedan about 15 or 18 feet after part of the rope was 
used for tying. After tying the sedan behind the truck, 
Arthur Binger proceeded to drive the truck, towing 
the Dodge sedan behind the truck. Defendant Binger 
sat in the front seat of the Dodge sedan being towed 
and steered it along behind the truck, and Mrs. Arthur 
Binger sat beside the defendant Binger on the front 
seat of the Dodge sedan being towed. Thus they pro¬ 
ceeded towards Hall’s Station and when on Central 
Avenue (or Largo Pike) in Prince George’s County, 
Maryland, about five or six miles from the District 
of Columbia line, the plaintiff driving his Dodge road¬ 
ster approached them coming in the opposite direc¬ 
tion. The truck and Dodge roadster passed each other 
without touching, but the Dodge roadster being driven 
by the plaintiff and the Dodge sedan being towed be¬ 
hind the truck and being steered by the defendant 
Binger, and without lights, collided. The collision oc¬ 
curred about 7:30 p. m., at which time it was dark and 
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the rain was coming down in torrents (E. 21). The 
Weather Bureau records introduced in! evidence 
showed an hourly amount of precipitation, hour end¬ 
ing 7 p. m., of .48 inches and an hourly amount of 
precipitation, hour ending 8 p. m., Aug. 1^, 1928, of 
1.57 inches (R. p. 20). I 

On August 14, 1928, three (3) days after! the colli¬ 
sion (E. p. 77) defendant Binger went before Justice 
of the Peace Gore at Upper Marlboro, Prince George’s 
County, Maryland, and swore out a warrant against 
plaintiff Wildman for failure to stop after the collision 
on Aug. 11, 1928, aforesaid. This warrant was issued 
to Officer Parker, but was never served a^ such on 
plaintiff Wildman. Nor was plaintiff Wildman aware 
of it until the trial of this suit in the lower bourt. 

About Aug. 15, 1928, four days after sai<jl collision, 
the plaintiff Wildman went with his brother-in-law, 
William H. Wooding, to Upper Marlboro, Prince 
George’s County, Md., and called on Senator L. G. 
Sasscer, a Marlboro attorney, and employed him to 
file suit for plaintiff against defendant Binger and his 
son, Arthur Binger, for damages to plaintiiff’s Dodge 
roadster in the said collision on Aug. 11, 1928. Sena¬ 
tor Sasscer filed said $250 damage suit f(pr injuries 
to plaintiff’s automobile on Aug. 22,1928, alleging due 
care on plaintiff’s part and alleging negligence on the 
part of defendant Binger and Arthur Binger (R. p. 
24). On the same day this $250 damage suit was filed, 
namely, Aug. 22, 1928, a summons was issued against 
defendant J. Edward Binger, and a summons was is¬ 
sued against Arthur Binger, commanding them to be 
and appear before the Circuit Court of Prince George’s 
County, Md., at Upper Marlboro, on the firbt Monday 
of October, 1928, to answer an action of damages at 
the suit of plaintiff, Joseph E. Wildman, Jr. (R. pp. 


i 
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24-25), and both said summons were served on August 
25, 1928, and the first Monday of October, 1928, fell 
on October 1, 1928. 

On said October 1, 1928, defendant Binger went to 
Upper Marlboro, Md., and finding his warrant for fail¬ 
ure to stop after the collision on August 11, 1928, had 
not been served on plaintiff Wildman, who was a resi¬ 
dent of the District of Columbia and a nonresident of 
Prince George’s County, Md., and the traffic offense 
of failure to stop after a collision being a misdemeanor 
under Maryland law and not extraditable, defendant 
Binger went in to see State’s Attorney Parran and 
asked him how he (defendant Binger) could get his 
case against plaintiff Wildman brought to trial. 
State’s Attorney Parran testified that defendant 
Binger told him about the said collision and said, “he 
(meaning the plaintiff Wildman) deliberately ran 
across the road and struck him and ran” and that 
he (Parran) told defendant Binger that an automo¬ 
bile was a most dangerous weapon one could use, if 
used for the purpose of injuring or killing a person 
and he advised defendant Binger that he (Binger) un¬ 
der such circumstances would be justified in getting 
out a warrant for assault with intent to kill against 
plaintiff Wildman, this offense of assault with intent 
to kill being a high misdeamor under Maryland law 
and extraditable (R. p. 62). After this talk with 
State’s Attorney Parran and on the same day, October 
1, 1928, defendant Binger went before Justice of the 
Peace Gore at Upper Marlboro, Md., and swore out a 
warrant charging plaintiff Wildman with an assault 
with intent to kill him (Binger) (R. p. 87) on Aug. 11, 
1928. The warrant originally issued Aug. 14,1928, for 
failure to stop after the collision was never served on 
plaintiff Wildman, being reissued October 1, 1928, as 
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a warrant for assault with intent to kill (Rj p. 77). On 
October 3, 1928, two days thereafter, at about 1:30 
a. m., a Washington, D. C., detective and police officer 
and a Maryland policeman in uniform appeared at the 
home of plaintiff Wildman’s father in Washington, 
D. C., where the plaintiff Wildman resided land showed 
the father the warrant for assault with intent to kill 

i 

sworn out by defendant Binger against plaintiff Wild¬ 
man and the said officers demanded plaintiff Wildman 
to arrest him on said warrant (R. p. 42). Plaintiff 
Wildman was not at home at the time the jsaid officers 
were there to arrest him, but the said father promised 
to notify him of the warrant and have plaintiff Wild¬ 
man at District of Columbia Detective Headquarters 
later in the morning and did accordingly. Plaintiff 
Wildman accompanied by his brother-in-law (William 
H. Wooding) arrived at the District Building, D. C., 
about 9 o’clock a. m., October 3,1928, and said assault 
with intent to kill warrant was there ht Detective 
Headquarters, D. C., and plaintiff Wildman was taken 
in custody and held there until a Maryland officer came 
in for him and took him in custody to Hyattsville, Md., 
before a Justice of the Peace (Mrs. RettaD. Morris), 
who was handed some papers by the Maryland officer 
and she looked at them (warrant) and said it was a 
serious charge (R. p. 38) and said Justice of the Peace 
required a bond of $400 for plaintiff Wildman’s ap¬ 
pearance to answer to the charge of assault with intent 
to kill, and upon plaintiff Wildman giving said bond 
with his uncle, Thomas E. Wildman, as! surety, the 
plaintiff was released from custody and a date was 
set for the hearing on Oct. 6, 1928. At ihe time set 
for the hearing at Hyattsville, Md., Oct.! 6, 1928, the 
plaintiff Wildman (Joseph E. Wildman, Jr.), his fa¬ 
ther (Joseph E. Wildman, Sr.), and his brother-in-law 


i 
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(William H. Wooding), and his uncle (Thomas E. 
Wildman), and his attorney (Senator L. G. Sasscer) 
were all there ready for the hearing, but defendant 
Binger was not there and State’s Attorney Parr an 
was not there, so the hearing was continued to Octo¬ 
ber 13,1928, when the plaintiff Wildman with his said 
relatives and attorney were again all there ready for 
the hearing, but again the defendant Binger was not 
there and State’s Attorney Parran was not there, so 
the hearing was again continued. 

After said several such continuances of the hearing on 
the charge of assault with intent to kill, at all of which 
times set for the hearing, the plaintiff Wildman and 
his said relatives and counsel were present and ready 
for the hearing, but at none of which were present the 
defendant Binger, his son (Arthur Binger) or his 
daughter-in-law (Mrs. Arthur Binger) or State’s At¬ 
torney Parran or any one of them, and a few days be¬ 
fore November 20, 1928, Senator L. G. Sasscer met 
defendant Binger on the street in Upper Marlboro, Md., 
and asked him why he (defendant Binger) had not 
been at Hyattsville, Md., at any one of the times set for 
hearing of the charge of assault with intent to kill and 
inquired why he (defendant Binger) had sworn out 
such a warrant anyway and that defendant Binger re¬ 
plied that he had not been notified of the dates set for 
hearing and that he swore out the warrant for assault 
with intent to kill upon the adviee of State’s Attorney 
Parran and then said Sasscer and Binger went to¬ 
gether to the Office of State’s Attorney Parran to find 
out the time when the hearing would be held and dis¬ 
cussed the disposition of the charge (R. p. 52). Par¬ 
ran said he had advised defendant Binger to swear out 
the warrant for assault with intent to kill and he had 
no objection to the charge being dismissed, if the par¬ 
ties wanted to compromise (R. p. 65). No compromise 



was made. Of this conference at Upper Marlboro, Md., 
a few days before November 20, 1928, Senator L. G. 
Sasscer told Joseph E. Wildman, Sr., defendant Binger 
said he would be willing to dismiss the warrant (as¬ 
sault with intent to kill) if Joe (meaning plaintiff Wild¬ 
man) would dismiss the $250 automobile damage suit 
(R. p. 46). | 

November 20,1928, at 7:30 p. m., at Hyattsville, Md., 
was the final date set for the hearing of the charge of 
assault with intent to kill and Justice of the Peace 
(Mrs. Refta D. Morris) notified all parties to be pres¬ 
ent, including the defendant Binger and State’s Attor¬ 
ney Parran. On the morning of November 20, 1928, 
defendant Binger went to see State’s Attorney Parran 
about the hearing set for that evening and State’s At¬ 
torney Parran told Binger he would not be present at 
the hearing, but advised defendant Binger to go before 
Justice of the Peace (Mrs. Retta D. Morris) and swear 
out two warrants, one for reckless driving and one 
for failure to stop after the collision and give name and 

assistance and to have an officer there at the time set 

! 

for the hearing at 7:30 P. M. to serve said warrants on 
plaintiff Wildman (R. p. 87) and defendant Binger 
went before Mrs. Morris and swore out the two said 
warrants for traffic violations and had Deputy Sheriff 
Machin there to serve them upon plaintiff | Wildman at 
7:30 P. M., Nov. 20, 1928, at Hyattsville, Md. At the 
time set for hearing of the charge of assault with in¬ 
tent to kill at Hyattsville, Md., on November 20th, 1928, 
the plaintiff Wildman and his father (Joseph E. Wild¬ 
man, Sr.), his brother-in-law (William Ej. Wooding), 
his uncle (Thomas E. Wildman), and his then attorney 
(Senator L. G. Sasscer) were all there,; but State’s 
Attorney Parran was not there, defendant Binger was 
there, but neither his son (Arthur Binger) or his daugh¬ 
ter-in-law (Mrs. Arthur Binger), both of the latter be- 
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ing in the collision on August 11, 1928, on which this 
charge of assault with intent to kill was predicated. 
No hearing was had and the charge of assault with in¬ 
tent to kill was ended and abandoned in favor of the 
plaintiff Wildman on November 20,1928. How the col¬ 
lision happened and how the charge of assault with in¬ 
tent to kill was terminated will be discussed under the 
ARGUMENT. 

On July 29, 1929, the plaintiff Wildman filed this 
suit against defendant Binger for malicious criminal 
prosecution (Rw pp. 1-2-3-4). The declaration was 
originally in two counts, the first count being against 
defendant Binger only and the second count being 
against defendant Binger and State’s Attorney Par- 
ran. Said Parran was a non-resident of the District 
of Columbia and was never served with a summons. 
At the conclusion of the testimony offered in behalf 
of the plaintiff Wildman, and at the suggestion of the 
court the plaintiff took a voluntary non-suit as to the 
second count of the declaration (R. p. 51). 

To support an action for malicious criminal prose¬ 
cution the burden of proof is upon the defendant to 
show by a preponderance of the evidence: (1) that the 
defendant was the prosecutor or instigated its com¬ 
mencement and that it terminated in favor of the plain¬ 
tiff; (2) that the charge preferred against the plaintiff 
was unfounded, and that same was made without rea¬ 
sonable or probable cause; (3) that the defendant in 
making or instigating the charge was actuated by 
malice; (4) that the plaintiff was damaged. Wheeler 
v. Nesbitt, 65 U. S. 549, 550; Brown v. Self ridge, 24 
App. D. C. 548. 


PLEAS 

The defendant Binger in his pleas (R. pp. 10-11-12- 
13) admitted he instituted the prosecution before Jus- 
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tice of the Peace (H. W. Gore); that on‘this charge 
he caused and procured said Justice of the Peace to 
issue a warrant for the plaintiff’s arrest op a charge of 
assault with intent to kill; and admitted! that after¬ 
wards the plaintiff was under and by virtue pf said war¬ 
rant in the District of Columbia arrested and im¬ 
prisoned and carried and conveyed in custody before 
Justice of the Peace Retta D. Morris at Hyattsville, 
Md., and that the plaintiff was released by said Justice 
of the Peace (Mrs. Retta D. Morris) uppn giving a 
bond. Further the defendant in said pleas admitted 
that on November 20, 1928, the complain^; and prose¬ 
cution were ended and abandoned. But in his pleas 
defendant Binger denied that the charge of assault 
with intent to kill was instituted: j 

i 

i 

(1) Without reasonable and probable cause 

(2) With malice 

(3) Says the prosecution was after and upon 
the advice of the State’s Attorney 

(4) Says the prosecution was ended and aban¬ 
doned by an agreement of compromise in which 
he promised and agreed to and did dismiss this 
charge of assault with intent to kill apd two traffic 
charges, one for reckless driving, one for failure 
to stop after collision and give name and assist¬ 
ance and in consideration of his dismissal of these 
three charges, the plaintiff consenting to the dis¬ 
missals and the dismissals being authorized by the 
State’s Attorney, did release and discharge the de¬ 
fendant fully and completely of and fjrom any and 
all liability to the plaintiff for or on account of the 
prosecution and all damages in connection there¬ 
with. 

i 

These four defenses set up in the pleas therefore be¬ 
came the issues in the case. We shall deal with them in 
the argument. 


i 
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ASSIGNMENTS OF ERROR 

The defendant Binger alleges (R. pp. 16,17): 

The Court erred: 

(1) In overruling defendant’s objections and per¬ 
mitting the plaintiff, the witness Wooding and the wit¬ 
ness Joseph E. Wildman, Sr., to testify as to a con¬ 
versation between plaintiff and his then attorney on 
the 20th day of November, 1928, relative to the agree¬ 
ment entered into by the plaintiff through his said 
attorney with this defendant. 

(2) In overruling defendant’s objections and per¬ 
mitting the plaintiff to testify that on the night of 
November 20 at the courtroom at Hyattsville, a deputy 
sheriff was present with the two warrants in his pocket 
to serve them upon plaintiff. 

(3) In overruling defendant’s motion to strike out 
the testimony of the witness Wooding as to statements 
made on the night of November 20th at Hyattsville by 
the plaintiff’s then attorney Sasscer, as to the defend¬ 
ant’s motives in swearing out the warrant for assault 
with intent to kill. 

(4) In overruling defendant’s motion for a directed 
verdict at the close of testimony on behalf of the plain¬ 
tiff. 

(5) In overruling defendant’s motion for a directed 
verdict at the conclusion of all the testimony. 

(6) In refusing to grant defendant’s prayers for in¬ 
structions numbered 2 and 5. 

(7) In granting plaintiff’s prayers for instructions 
number 1 as amended, and number 3. 

ARGUMENT 

The criminal prosecution on the charge of assault 
with intent to kill was predicated upon an automobile 


collision which occurred on August 11, 1928, between 
plaintiff Wildman’s automobile and a disabled auto¬ 
mobile being towed without lights behind a truck upon 
and along Central Avenue (Largo Pike), a public high- 
way in Prince George’s County, Md., at a point about 
six miles from the District line between Hall’s Station, 
Md., and the District of Columbia. Defendant Binger 
was steering the towed car at the time of the collision, 
which was at about 7:30 p. m. on a dark night in a 
rain coming down in torrents. I 

We shall first take up ASSIGNMENTS OF ERROR 
(1), (2), (3), (4), (5). i 


COLLISION 

i 

i 

• I 

j 

As to the collision, plaintiff Wildman testified (R. 
pp. 20-21) that he had been servicing a Westinghouse 
lighting plant near Mitchellville, Prince George’s 
County, Md., on August 11,1928, and was driving back 
to his home in Washington, D. C., in his Dodge road¬ 
ster by way of Central Avenue (Largo Pik6) in Prince 
George’s County, Md., and when he was about six 
miles from the District of Columbia line at Fairfax 
Woods, where woods are on both sides of the road, at 
about 7:30 p. m., at which time it was dirk and the 
rain was coming down in torrents, he saw fights about 
100 feet ahead of him on an approaching truck coming 

i 

in the opposite direction and he slowed doyn to about 
15 miles an hour to allow the approaching truck to 
pass and the truck passed and then something else hit 
plaintiff’s car—it was another car being toyed without 
lights on it behind the truck. The contact was so great 
it knocked plaintiff’s car off the road, it mashed his 
front left fender and his hub cap and running board 
and doors on the left side of his (plaintiffj’s) car and 
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bent the front axle and flattened his left front tire. 
With plaintiff’s car in this position and its rear wheel 
off the road, it took plaintiff about 20 minutes to get 
his car back on the road out of the mud, and then he 
proceeded to Washington, D. C., and when he got to 
near Irwin Service Station (which is from a quarter 
to half a mile within the District of Columbia), Arthur 
Binger (defendant Binger’s son), driving the Dodge- 
Graham truck, drove around plaintiff’s car and cut him 
off and Arthur Binger said to plaintiff, “You ran into 
me down the road” and plaintiff replied, “Why, 
if I am not mistaken, you ran into me” and Arthur 
Binger said, “Well, I did not really know what hap¬ 
pened—I thought it was slack in the rope taking up 
and I proceeded on to Hall’s Station and came back to 
see if I had done any damage.” An argument ensued 
as to who was at fault and then plaintiff said to Ar¬ 
thur Binger, “Well, I think you ought to pay my dam¬ 
ages, you see the condition of my car. ’ ’ Arthur Binger 
said, “Well, the car that was in collision with your 
car is in pretty bad shape too.” Then Arthur Binger 
got in the truck and went back to Hall’s Station. 
Plaintiff testified that the car being towed behind the 
truck driven by Arthur Binger at the time of the col¬ 
lision was not following immediately behind the truck 
but was out in the road about 2% feet further than 
the truck and the towed car had no lights on it. Plain¬ 
tiff testified that at the time of the collision he was 
driving straight down the road and over on his right- 
hand side of the road as far as he could get without 
hitting the culvert (R. p. 22), and the cement road at 
the culvert where the accident happened was 14 feet 
and 2 inches wide from shoulder to shoulder. Plaintiff 
testified that before the accident he had only a speak¬ 
ing acquaintance with Arthur Binger and defendant 


Binger, having seen them possibly a half dozen times 
around Upper Marlboro and Hall’s fetation, McL 
Plaintiff was driving alone at the time of ! the collision 

I 

and was his only witness as to the collision and how it 
happened. 

Defendant Binger, who was steering the disabled 
Dodge sedan being towed and which towed car collided 
with the plaintiff Wildman’s car, had with him on the 
front seat beside him his daughter-in-lalw (Mrs. Ar¬ 
thur Binger), and his son (Arthur Binger) was driv¬ 
ing the Dodge-Graham truck doing the towing. All 
three of them testified for the defendant |Binger as to 
the collision and how it happened. 


ARTHUR BINGER 


Arthur Binger (R. pp. 70, 71, 72, 73, 74, 75, 76) testi¬ 
fied thus: That on August 11, 1928, he was living at 
Hall’s Station, Md., with his father and he got a tele¬ 
phone message from his father (defendant Binger) 
saying that the car which defendant Binger was driv¬ 
ing had “drowned” and witness took his brother’s 
Dodge-Graham truck and went to a point on Central 
Avenue about a mile east of Capitol Efeights where 
the stalled car was; that he got himself a three-quar¬ 
ter-inch Manila rope about 20 feet long and tied the 
disabled Dodge sedan behind the truck, ajnd that after 
taking up the tie space, it left between 15 and 18 feet 
of space between the truck and the car and then wit¬ 
ness started driving the truck and towing the disabled 
car behing the truck and his father (defendant Binger) 
sat in the disabled car being towed and steered it and 
witness’s wife (Mrs. Arthur Binger) sat in the dis¬ 
abled car being towed on the front seat beside the 
father and they proceeded on Central Avenue towards 
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Hall’s Station with the lights burning on both the tow¬ 
ing truck and towed car; that after they had gone 
about five miles he saw a car approaching from the 
opposite direction and that he was driving the truck 
very close to the edge of the concrete—sometimes on 
top of the dirt shoulder—and thought he was giving 
the approaching car plenty of room, but as the on¬ 
coming car got close to him, the approaching car cut 
across towards him and he (witness) went further off 
the concrete, and at the time of the collision the truck 
had two wheels off the concrete and the towed car was 
over half off the concrete; that the approaching car 
did not strike the truck but passed it and then hit the 
towed car behind the truck (E. p. 74). Witness fur¬ 
ther testified the concrete road was 15 feet wide from 
shoulder to shoulder at the point where the collision 
occurred, which he said was not at the culvert but 
about 60 yards from the culvert nearer Washington, 
D. C. Witness testified that the collision cut the left 
front tire of the towed car and it went flat, the disc 
wheel on which the tire was cut was sprung, the fender 
was mashed down and the headlight was knocked out 
and that the plaintiff Wildman never stopped after 
the collision but kept on going. Witness further testi¬ 
fied that the impact broke the tow rope between the 
towing truck and the car being towed and witness 
turned his truck around and tried to catch up with 
plaintiff’s car and did overtake plaintiff’s car at Irwin 
Service Station and then recognized who plaintiff was 
(E. p. 71), and that he asked plaintiff Wildman why 
he did not stop when he hit the car down the road and 
plaintiff Wildman replied he (plaintiff Wildman) had 
not hit any car and witness testified he said to plain¬ 
tiff Wildman, *‘Your hub cap is all mashed up and 
your fender is smashed. What done that?” and that 
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plaintiff Wildman replied, “Somebody, sideswiped 


me. 


MRS. ARTHUR BINGER | 

Mrs. Arthur Binger (Helen L. Binger)! (R. pp. 81, 
82, 83) testified thus: That at the time of the collision 
the truck was off of the highway quite a bit, and the 
towed car was off a foot or 18 inches; the fight wheels 
off the road on the shoulder about a foot or 18 inches; 
that the towed car was right in line with. the truck, 
partly off the concrete; that just before the collision 
the truck swerved over when they saw the other car 
coming, because the oncoming car was “bogging the 
road”; that they saw the approaching car coming, his 
lights were burning, and he (plaintiff Wildman) was 
in the center of the road; that her husbhnd (Arthur 
Binger, driving the truck) had to pull his truck off the 
road rather than be hit, and they (defendant Binger, 
and seated on the front seat beside him, Mrs. Arthur 
Binger) in the towed car followed suit; that the on¬ 
coming car came back of the truck and ran right into 
them, into the left front fender and wheel, causing the 
towed car to be broken away from the truck doing the 
towing, cutting the tire, mashing the fender down, 
knocking the hub cap off, and the lights out of order; 
that the driver of the on-coming car that collided with 
the towed car kept right on going and her husband 
(Arthur Binger, driving the truck doing the towing) 
turned right around on the state road as best he could 
and started following the car which had Collided with 
them, because he failed to stop. 

i 

JAMES EDWARD BINGER 

Defendant Binger in his own behalf testified thus: 
That he had been at 125 Sixth Street, Washington, D, 0., 
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and his daughter-in-law (Mrs. Arthur Binger), driv¬ 
ing his son’s Dodge sedan, came by and picked him up 
and near Capitol Heights the car became disabled and 
he got a telephone message to his son Arthur Binger to 
come to their assistance. Arthur Binger came in a Dodge 
truck and, using a three-quarter inch Manila rope, tied 
the disabled car behind the truck and Arthur Binger 
proceeded to drive the truck, towing the disabled car be¬ 
hind, and defendant Binger sat on the front seat of the 
disabled car steering it and beside him on the front seat 
sat Mrs. Arthur Binger and thus they proceeded on 
Central Avenue (Largo Pike) from the District of Co¬ 
lumbia towards their home at Hall’s Station, Prince 
George’s County, Md. That when they got to a point 
on the Largo Pike where the collison happened, he (de¬ 
fendant Binger) was running the towed car with the 
wheels off the concrete; that he saw his son, who was 
driving the truck doing the towing, swing off of the con¬ 
crete; that he (witness) could see the lights, not the 
lights on the on-coming car, but the light from the car 
(plaintiff Wildman’s car), shining past the truck; that 
the truck in front then went over a little further off the 
road and he (defendant Binger) swung over behind 
him; that by the time he (witness) could see the lights 
on the on-coming car (plaintiff Wildman’s car), and 
as it was coming past the truck, the headlight kind of 
turned, passed the truck, more towards him (defendant 
Binger’s car) like it was going to run into them. Wit¬ 
ness testified he said, “Look out” and that he meant 
for his daughter-in-law (Mrs. Arthur Binger) to “look 
out,” that witness thought they were going to get 
struck and that by the time he said, “Look out” the on¬ 
coming car (plaintiff Wildman’s car) struck their car 
(the towed car), just as the truck straightened; that 
it curved right in on their car; that the impact broke 
the tow rope loose from the truck and that as plaintiff 


Wildman’s car struck the towed car it checked the 
speed of plaintiff Wildman’s car and he pulled over to 
his side of the road and that witness thought plaintiff 
Wildman would stop, but he did not; ijhat Arthur 
Binger turned the truck around. Witness further testi¬ 
fied the towed car he was steering at the | time of the 
collision belonged to his son Arthur Binger; that the 
impact bent the fender of the towed car, knocked the 
hub cap off, cut the tire, dished the wheel that the cut 
tire was on, knocked the headlights out; thajt both lights 
went out at the time, but the one on the left side was 
broken. (R. pp. 85-86). 


COMMENT 


The testimony of plaintiff Wildman on the one side 
and the testimony of Arthur Binger, Mrs. Arthur 
Binger, and the defendant Binger on the other side as 
to the collision and how it happened shows no reason¬ 
able or probable cause for the charge and prosecution 
of the plaintiff Wildman for an assault with intent to 
kill defendant Binger in this collision of! August 11, 
1928. No one was hurt; both plaintiff Wildman’s car 
and the towed car without lights belonging to Arthur 
Binger were damaged. The collision happened on a 
country road, unlighted, with a thick wobds on both 
sides of the roadway, on a dark night in a rain coming 
down in torrents, and plaintiff Wildman could not possi¬ 
bly have recognized anyone in the towing truck or in 
the towed car immediately before the collision, and Ar¬ 
thur Binger, in the car doing the towing, and defend¬ 
ant Binger, steering the towed car, and Mrs. Arthur 
Binger in the towed car—not one of them could possi¬ 
bly have recognized plaintiff Wildman immediately 
before the collision. The testimony of the witnesses as to 
the collision fend how it happened, whether taken all 
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together or taking separately, shows no reasonable or 
probable cause for a prosecution of plaintiff Wildman 
on the charge of assault with intent to kill defendant 
Binger. 


PROBABLE CAUSE 

“What will constitute probable cause is defined 
in the books to be, ‘the existence of such facts and 
circumstances as would excite the belief in a rea¬ 
sonable mind, acting on the facts within the know¬ 
ledge of the prosecutor, that the person charged 
was guilty of the offense for which he was prose¬ 
cuted/ ” 

Chapman v. Anderson, 55 App. D. C. 169; 

Cox v. Lauritsen, 126 Minn. 128; 

Wheeler v. Nesbitt, 65 U. S. 545; 

Sanderson v. Palmer, 55 Fed. 217. 

We submit that the testimony as to the collision and 
how it happened show clearly that the charge of assault 
with intent to kill was unfounded and without probable 
cause. 


MALICE 

As to suits for malicious prosecutions in Farmer v. 
Darling (4 Burr 1791) one of the earliest reported 
cases, if not the earliest, Lord Mansfield instructed the 
jury that “the foundation of the action was malice/’ 
and all the judges concurred that “malice, either ex¬ 
press or implied, and the want of probable cause, must 
both concur.” From 1766 to the present day such has 
been constantly held to be the law, both in England and 
this country. Stewart v. Sonnebom, 98 U. S. 193. In 
Stone v. Crocker, 24 Pick. 83, the court says there are 
two things which are not only indispensible to the sup¬ 
port of the action for malicious prosec«iion but lie at 



I 


the foundation of it. “The plaintiff must show that 
the defendant acted from malicious motives in prose¬ 
cuting him and that he had no sufficient reason to be¬ 
lieve him to be guilty. If either of these be wanting, 
the action must fail; and so are all the authorities from 
a very early period to the present time. Gooding v. 
Crowle, Sayer 1; Farmer v. Darling, 4 Burr. 1974, 1 
Hillard on T., 460. j 

I 

j 

“It is true, as before remarked, that want of 
probable cause is evidence of malice for the con¬ 
sideration of the jury, but the converse of the 
proposition cannot be maintained.’’ 

Wheeler v. Nesbitt, 65 U. S. 551. ! 

I 

i 

If want of probable cause is shown, malice may be 
inferred by the jury. Cooley on Torts, Student’s Edi¬ 
tion, Sec. 91, page 179. I 

Sec. 91: I 


“The burden of proving that the prosecution 
was malicious is also upon the plaintiffs If a want 
of probable cause is shown malice may be in¬ 
ferred; but the deduction is not a necessary one, 
and the mere discontinuance of the criminal prose¬ 
cution, or the acquittal of the accused] will estab¬ 
lish for the purposes of this suit, neither malice 
nor want of probable cause. Legal malice is made 
out by showing that the prosecution was instituted 
from any improper or wrongful motive, and it is 
not essential that actual malevolence; or corrupt 
design be shown. Sometimes the accompanying 
circumstances show the bad motive very clearly, 
as for instance, where an arrest on an unfounded 
criminal charge was made use of to;compel the 
surrender of securities to which both parties were 
equally entitled, or to enforce payment of a debt. 
If probable caupe exists no amount of malice will 
render the defendant liable.” 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 
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The jury may infer malice from want of probable 
cause. 

Arnold v. Langellotti, 50 App. D. C. 205, 206; 

Eosen v. Stein, 54 Hun. 189, 7 N. Y. Supp. 368; 

Stone v. Crocker, 41 Mass. 83, 24 Pick. 81; 

2 Stark. Ev. 913; 

Savil v. Roberts, 1 Salk. 14; 

Metcalf’s Yelv. 105, note 2; 

Johnstone v. Sutton, 1 T. R. 545; 

Purcell v. Macnamara, 9 East. 361; 

Incledon v. Berry, 1 Campb. 203, note; 

Kerr v. Workman, Addison 270. • 

In the case at bar the jury not only had the right 
to infer malice from want of probable cause but from 
the evidence showing that defendant Binger after the 
collision first swore out a warrant against the plaintiff 
Wildman charging him with failure to stop after the 
collision, and when he found that said warrant had not 
been served on plaintiff Wildman, who was a non¬ 
resident, and this charge being under the Maryland 
law a misdemeanor and not extraditable, he consulted 
State’s Attorney Parran on how to get plaintiff Wild¬ 
man in the Maryland courts on this offense. After 
consulting with said Parran, defendant Binger had this 
warrant reissued as a warrant for assault with intent 
to kill, this latter charge being a high misdemeanor 
under Maryland law and extraditable. And after plain¬ 
tiff was arrested under this warrant for assault with 
intent to kill in the District of Columbia and taken be¬ 
fore the Maryland court and released under bond to 
appear to answer to the charge, defendant Binger, at 
a conference with Senator Sasscer at Upper Marlboro, 
Md., a few days before Nov. 20,1928, the time set for 
final hearing of the assault with intent to kill charge, 
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i 
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told Sasscer he was willing to dismiss this charge if 
plaintiff Wildman would dismiss his $250 automobile 
damage suit. This clearly showed legal malice. 

Watson v. Moore, 2 Cush. (Mass.) 140; 

Long v. Rodgers, 19 Ala. 321; 

Bronage v. Prosser, 4 Bam. & Cress. 321. 

ADVICE OF COUNSEL | 

The defense of advice of counsel is good in a mali¬ 
cious prosecution case, if the defendant dcted on the 
advice of counsel under an honest belief that he was 
taking such action as was warranted by lay, he having 
first given a full statement of the facts of the case to 
counsel. 

Staples v. Johnson, 25 App. D. C. 155; 

Moses v. Lockwood, 54 App. D. C. 117 ; 

Stewart v. Sonnebom, 98 IT. S. 187. 

In the case at bar, the defense of advice of consel 
fails for the reason that defendant Binger grossly mis¬ 
stated the facts of the collision. State’s Attorney 
Parran testified (R. p. 66) that when defendant Binger 
consulted him as to how he could get his charge against 
Wildman up before the Maryland court, defendant 
Binger told him (Parran) that “he (meaning plaintiff 
Wildman) deliberately ran across the road and struck 
him (defendant Binger) and ran” and that he (Par¬ 
ran) would not have advised the swearing out of the 
warrant for assault with intent to kill otherwise. De¬ 
fendant Binger (R. p. 90) denied he told Parran that 
plaintiff Wildman deliberately crossed tile road and 
hit him. If plaintiff Wildman did not deliberately 
cross the road and hit him (defendant Binger), there 
was no probable cause for the warrant for assault with 
intent to kill. i 

i 


i 

i 
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CRIMINAL PROSECUTION TERMINATED 

A criminal prosecution may be said to have termi¬ 
nated : 

(1) Where there is a verdict of not guilty; 

(2) WTiere the grand jury ignores the bill; 

(3) WTiere a nolle prosequi is entered; 

(4) WTiere the accused has been discharged from 
bail or imprisonment. 

Lowe v. Wart man, 47 N. J. L. 413. 

For the purposes of a suit for malicious prosecution 
the criminal prosecution is sufficiently terminated 
where the action is abandoned either by the prose¬ 
cuting attorney or the complaining witness. 

Cordell v. Smith, 109 Mass. 158, with citations; 
Pope v. Pollock, 4 L. R. A. 260, and note; 

18 R. C. L., p. 24, Sec. 12, with citations. 

Leading cases on this proposition are: 

Brown v. Randall, 36 Conn. 56, 4 Am. Rep. 35; 

Craig v. Zinn, 3 Penn. (Del.) 117, 48 Atl. 192, 53 
L. R. A. 715; 

Waters v. Winn, 142 Ga. 138, 82 S. E. 537; 

Shaul v. Brown, 28 la. 37, 4 Am. Rep. 151; 

Peake v. Milaca State Bank, 120 Minn. 455, 139 
N. W. 813- 

Graves v. Scott, 104 Ya. 372, 51 S. E. 821; 

McIntosh v. Wales, 21 Wyo. 397, 134 Pac. 274; 

Fancourt v. Heaven, 18 Ont. L. Rep. 492, 15 
Ann. Cas. 153. 

Defendant Binger in his pleas admits the termina¬ 
tion of the criminal prosecution on the charge of as¬ 
sault with intent to kill, but says this termination was 
brought about by compromise and agreement between 
the plaintiff Wildman and defendant Binger. 
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THE AGREEMENT OF COMPROMISE 

After several continuances of tie leajmg on the 
criminal charge of assault with intent to kill. Justice 
of the Peace Mrs. Retta D. Morris set November 20, 
1928, at 7:30 p. m., at Hyattsville, Md., as the time and 
place for the hearing, and all parties, including de¬ 
fendant Binger and State’s Attorney Parran, had due 
notice thereof. On the morning of the day $et for trial, 
November 20,1928, defendant Binger went to see said 
Parran (R. p. 87) about the case and said Parran told 
him (defendant Binger) that he (Parran) would not 
be at the hearing that evening, but advised him (de¬ 
fendant Binger) to go before said Mrs. Morris and 
swear out two traffic warrants, one for reckless driving 
and the other for failure to stop and give name and 
assistance after the collision on August If, 1928, and 
to have an officer there to serve said two I traffic war¬ 
rants on plaintiff Wildman at Hyattsville, Md., at 
7:30 p. m., the time set for the hearing on the charge 
of assault with intent to kill. Defendant Binger that 
day swore out the two traffic warrants aforesaid be¬ 
fore Mrs. Morris and had the said warrants and Mr. 
Machin, Maryland Deputy Sheriff, at Hyattsville, Md., 
at 7:30 p. m., there ready to serve them upon plaintiff 
at the time and place for the hearing aforesaid. 

At Hyattsville, Md., Nov. 20,1928, at 7:30 p. m., at 
the time and place set for the hearing of, the charge 
of assault with intent to kill, there were assembled 
Justice of the Peace Mrs. Retta D. Morris* and on the 
one side plaintiff Wildman and with him his father 
(Joseph E. Wildman, Sr.), his brother-in-law (William 
H. Wooding), his uncle, Thomas E. Wildman (on his 
bond), and Senator L. Q-. Sasscer, employed by plain¬ 
tiff Wildman as his counsel in the case, and on the 

i 
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other side of the prosecution was defendant Binger 
with his two traffic warrants against Wildman and the 
Maryland Deputy Sheriff to serve said warrants on 
plaintiff Wildman* State’s Attorney Parran was not 
there; Arthur Binger, who was driving the towing 
truck at the collision on Aug. 11,1928, was not there; 
and Mrs. Arthur Binger, who was in the towed Dodge 
sedan with defendant Binger at the time of the said 
collision, was not there. Senator Sasscer, defendant 
Binger and the Maryland Deputy Sheriff went up to 
the bench and talked to the Justice of the Peace (Mrs. 
Retta D. Morris), then Senator Sasscer walked down 
the aisle and beckoned to plaintiff Wildman to follow, 
which he did, and with him went his father, his brother- 
in-law, and his uncle, and along came defendant 
Binger, and when they got out of the courtroom into 
the hall they held a conference, defendant Binger 
standing about five feet from plaintiff Wildman and 
his said relatives and counsel, where he could easily 
hear all that was said, and the talk was carried on at 
the conference in an ordinary tone so that all present 
might hear what was said. The testimony of plaintiff 
Wildman, his father (Joseph E. Wildman, Sr.), and 
his brother-in-law (William H. Wooding) was to the 
effect that Senator Sasscer addressing his conversa¬ 
tion to plaintiff Wildman said in substance thus: De¬ 
fendant Binger swore out the warrant charging you 
with assault with intent to kill him (defendant Binger) 
upon the advice of State’s Attorney Parran and this 
was done merely for the purpose of getting you extra¬ 
dited from the District of Columbia over into Mary¬ 
land—they never intended to try you on that charge— 
that charge has been dismissed, quashed (not that it 
would be dismissed, but very definitely that it had been 
dismissed) (R. p. 41), but defendant Binger has today 
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sworn out two traffic warrants, one for reckless driv¬ 
ing and the other for failure to stop after the collision 
and give name and assistance and he has ah officer here 
to serve them on you unless you will agree to dismiss 
your $250 automobile damage suit filed at Upper Marl¬ 
boro, Md. Plaintiff Wildman replied, Sasscer, I 
don’t think I will do that. I am not guilty of any of 
these charges. My car is wrecked. I am put a car.” 
Sasscer said, “ Joe, you can of course do as you please 
about it, but my advice is for you to accept Mr. Bing¬ 
er’s proposition, because if they try you, o t when they 
try you on those charges it will cost you| more than 
your damaged car.” ‘‘Well, I leave it to your unde 
(he is a resident here in the county), if it isn’t a rubber 
stamp proposition in Marlboro—take a Nonresident, 
a resident of the District don’t have a chance. Now, 
they will probably take you, serve these Warrants on 
you, carry you to Marlboro, keep you in jail over 
night” (R. p. 31). Plaintiff Wildman theiji agreed he 
would dismiss his $250 damage suit upon defendant 
Binger’s dismissing the said two traffic warrants there 
ready to be served upon him but not actually served. 
Defendant Binger thereupon said: “That settles it.” 
All in the conference then went back in thp courtroom 
and defendant Binger and Senator Sasscerj went up to 
the bench before Justice of the Peace Mrs. Retta D. 
Morris and after a talk with said Justice, Senator 
Sasscer said to the plaintiff Wildman: “Gro ahead, it 
is all fixed; go ahead,” and plaintiff Wildman and 
his said relatives left the court. 

Plaintiff Wildman (R. p. 37) denies absolutely that 
there was any agreement as to dismissal of the charge 
of assault with intent to kill at the conference on Nov. 
20, 1928; that charge had already been dismissed, so 
he says Sasscer told them. William H. Wooding (R. 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 
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p. 42) corroborates this, and Joseph E. Wildman, Sr. 
(R. p. 49) also corroborates this. 

The Justice of the Peace (Mrs. Retta D. Morris) 
(R. p. 67) testified as to having the assault with intent 
to kill charge before her and taking the $400 bond, and 
also to the fact that sometime on Nov. 20, 1928, de¬ 
fendant Binger came before her and swore out the 
two traffic warrants for reckless driving and failure 
to stop after collision and give name and assistance, 
but she could not remember the time of the day this 
was done. She testified she could not remember posi¬ 
tively whether Mr. Binger or anyone else came before 
her on the morning of Nov. 20, 1928, and had the 
charge of assault with intent to kill dismissed—it had 
been four years since it happened—she had Parran’s 
authorization to dismiss it but did not remember when 
or how he authorized it. She testified (R. p. 69) that 
she had no independent recollection whether the war¬ 
rant charging assault with intent to kill was dismissed 
on the morning of November 20,1928, and the said two 
traffic warrants being dismissed that evening or night 
(Nov. 20, 1928), but she was sure they were all dis¬ 
missed and that her records showed they (the three 
warrants) were all dismissed on the same date (No¬ 
vember 20,1928). Mrs. Morris testified that there was 
a conference on the night of November 20, 1928, be¬ 
tween plaintiff Wildman, his then counsel Sasscer and 
defendant Binger outside of the court in an adjoining 
room or hall and that she waited for the hearing and 
after the lapse of some time they (meaning the parties 
conferring) came in and said they had decided to with¬ 
draw the warrants, and this was done and the costs 
paid. 

Defendant Binger’s attorney in the case at bar ob¬ 
jected to statements made at this conference on the 



night of November 20, 1928, on the ground (R. pp. 30- 
31) that there was an agreement made and the wit¬ 
nesses could state the agreement, but not the conver¬ 
sation that occurred or their understanding of it. The 
court overruled the objection, stating that the plain¬ 
tiff’s witnesses could relate the conversation which oc¬ 
curred between plaintiff and the attorney in the pres¬ 
ence of Binger. When the witnesses for the plaintiff 
proceeded, defendant’s attorney again objected (R. p. 
31) to their relating what was said between plaintiff 
and plaintiff Wildman’s attorney at the conference. 
The court overruled the objection, stating that it was 
perhaps an unfortunate situation but the defendant 
Binger was present, and it might show what he had 
to do with the dismissal of these proceedings there, and 
it might show malice, and it might go to shew probable 
cause that there are so many elements in this case of 
malicious prosecution that the evidence is more or less 
wide. Defendant’s alleged assignments of error (1), 
(2) and (3) are based on the court’s overruling objec¬ 
tions to this testimony and exceptions noted. 

Whether defendant Binger heard and understood 
what was said at this conference on the night of No¬ 
vember 20, 1928, was a question for the juiy. United 
Cigar Stores Co. v. Young, 36 App. D. C. f408. 

There was no writing as to what the agreement was 
at the conference on the night of November 20, 1928, 
at Hyattsville, Md. The only way to develdp what was 
agreed upon was by what took place in the conference. 

SILENCE AS IMPORTING ADMISSIONS 


1 R. C. L. 478, Sec. 15, states: j 

“If a statement is made in the hearing of an¬ 
other, in regard to facts affecting his j rights, and 
he makes no reply, it may be a tacit admission of 
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the facts stated, depending upon whether he hears 
and understands the statement and comprehends 
its bearing, whether the truth of the facts em¬ 
braced in the statement is within his own knowl¬ 
edge, whether the circumstances are such as to 
afford him an opportunity to act and speak freely, 
and whether the statement is made under such 
circumstances and by such persons as naturally to 
call for a reply, if he did not intend to admit it.” 

Taking the law as quoted and applying it to the case 
at bar as to whether what Senator Sasscer said in the 
hearing and presence of defendant Binger at the con¬ 
ference about the warrant charging assault with intent 
to kill having been sworn out for the purpose of get¬ 
ting plaintiff Wildman into the Maryland jurisdiction 
and they had never intended to try him on that and 
that suit had been dismissed, there is no doubt about 
the fact that defendant Binger heard and understood 
this statement and comprehended its bearing, and he 
knew the truth of the facts embraced in this statement, 
and defendant Binger had the opportunity to speak 
freely about it—that is what they were there for—and 
this statement certainly called for a reply, for if the 
charge of assault with intent to kill had not been dis¬ 
missed and was to be heard, it was up to him to say so. 
All parties had been notified to be there for the hear¬ 
ing. His silence was an admission of the facts stated 
by Senator Sasscer. And this suit against defendant 
Wildman for assault with intent to kill having been 
dismissed before the conference by defendant Binger 
with State’s Attorney Parran’s authority, the dismis¬ 
sal was not by a compromise agreement between plain¬ 
tiff Wildman and defendant Binger. Such a termina¬ 
tion of the criminal prosecution meets all the require¬ 
ments of a termination of the criminal prosecution in 
favor of the accused. 
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DIRECTED VERDICTS j 

. I 

Alleged Errors Numbered 4 and 5 

I 

I 

“In every ease, before the evidence left to the 
jury, there is a preliminary question fot the judge, 
not whether there is literally no evidence, but 
whether there is any upon which a jur^ can prop¬ 
erly proceed to find a verdict for the; party pro¬ 
ducing it, upon whom the onus of proof is im¬ 
posed. Schuylkill & D. Imp. & R. Co. |v. Munson, 
14 Wall. 442; Pleasant v. Fant, 22 Wall. 116.” 

j 

“Issues that depend on the credibility of wit¬ 
nesses, and the effect or weight of evidence are 
to be decided by jury. And in determining a mo¬ 
tion of either party for a peremptory instruction, 
the court assumes that the evidence for the oppos¬ 
ing party proves all that it reasonably may be 
found sufficient to establish, and tha| from such 
facts there should be drawn in favor of the latter 
all the inferences that fairly are deducible from 
them. Texas & P. It. Co. v. Cox, 145 U. S. 593, 
606, 36 L. Ed. 829, 833, 12 Sup. Ct.j Rept. 905; 
Gardner v. Michigan C. R. Co., 150 U.j S. 349, 360, 
37 L. Ed. 1107, 1110, 14 Sup. Ct. Reji. 140; Balt. 
& O. R. Co. v. Groeger, 266 U. S. 52l, 524, 59 L. 
Ed. 419, 422, 45 Sup. Ct. Rep. 169.” 

Gunning v. Cooley, 281 U. S. 90, 94 j 

Gunning v. Cooley, 58 App. D. C. 304; 

Faucett v. Bergman, 57 App. D. C. 290; 

W. B. Moses & Sons v. Lockwood, 54 App. D. C. 

115; 

Weigle v. Roller, 54 App. D. C. 164. 

In the case at bar the evidence as to how the mali¬ 
cious prosecution for assault with intent tjo kill termi¬ 
nated was conflicting and depended on the credibility 
of the witnesses and the effect or weight of evidence, 
and therefore was properly for the decision of the 
jury. 


i 

i 
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Further Alleged Errors—Assignments Numbered 

6 and 7 

Taking first assignment numbered 7: 

That the court erred: (7) In granting plain¬ 
tiff’s prayers numbered 1 as amended and num¬ 
ber 3 (R. p. 100). 

Plaintiff’s prayer numbered 1, as amended, is a cor¬ 
rect statement of the law applicable to the facts of the 
case, and in addition no exception was taken as to same 
at the close of the entire charge. 

Arnold v. Langellotti, 50 App. D. C. 205; 

Brown v. Self ridge, 54 App. D. C. 242; 

Wheeler v. Nesbitt, 65 U. S. 548. 

Plaintiff’s prayer No. 1 granted as amended when 
coupled with defendant’s prayer No. 4, which was 
granted (R. p. 101), made clear to the jury what sort 
of a ternmination of the criminal prosecution was a 
termination in favor of the accused within the meaning 
of the term in suits for malicious prosecution. 

Plaintiff’s prayer No. 3 is a correct statement of 
the law as applicable to the facts of the case and could 
not possibly mislead the jury. 

Arnold v. Longellotti, 50 App. D. C. 205; 

Watson v. Moore, 2 Cush. (Mass.) 140. 

Assigned error No. 6: 

The court erred: (6) In refusing to grant de¬ 
fendant’s prayers numbered 2 and 5. 

The rejection of defendant’s prayer numbered 2 was 
not error because the same matters were covered in 
plaintiff’s prayer No. 1, granted as amended, and by 
defendant’s prayer No. 4, which was granted. A court 



is not required to employ the precise language of a 
prayer for instruction to the jury, even though the 
prayer expresses sound law as applicable to the facts 
of the case. 

Washington Times Co. v. Murphy, 55 App. D. 

C. 32. 


The court did not err in rejecting the defendant’s 
prayer No. 5 because the same matter was covered in 
plaintiff’s prayer No. 1, granted as amended, and by 
defendant’s prayer No. 1, which was granted, and by 
other parts of the charge. 

There is no error in the refusal of the trial court to 

i 

grant the instructions requested when in so far as they 
state the law correctly and are applicable to the case, 
they repeat what was said by the court in its general 
charge. | 

Wardman v. Hanlon, 52 App. D. C. 14. 

I 


CONCLUSION 


✓ l 

The learned attorneys for the defendant Binger in 
their conclusion quote: 

I 

i 

“Actions for malicious prosecution are re¬ 
garded by law with jealousy. Lord Holt said more 
than two hundred years ago that the^ ‘ ought not 
to be favored but managed with the greatest 
caution.’ ” j 

Newell on Malicious Prosecutions, pp. 21-4. 

[ 

In reply to this we quote Morton, J., in Stone v. 
Crocker, 24 Pick. 81 (41 Mass. 83), as follows: 

i 

i 

“ Actions for malicious prosecutions are re¬ 
garded by the law jealously. Lord Holt said, a 
hundred and fifty years ago, that they 1 ought not 
to be favored, but managed with great caution.’ 
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Their tendency is to discourage prosecution for 
crimes as they expose the prosecutors to civil 
suits. And the love of justice may not always be 
strong enough to induce individuals to commence 
prosecutions, when, if they fail, they may be sub¬ 
ject to the expense of litigations, if they be not 
mulcted in damages. Anciently, it was doubted 
whether such action would lie, unless in case of a 
conspiracy. * * * Now nothing is better set¬ 

tled than, that upon proper facts, the action may 
be maintained. And with the best reason; for 
what greater private injury can any man suffer 
than be arraigned for a felony or other crime, ex¬ 
posed to the danger of a conviction, and subject 
to the expense, vexation and ignominy of a public 
trial; and what act can more deserve the severest 
animadversion of the law, than the prostitution 
of its process to the gratification of malice at the 
expense of innocence? But it should be carefully 
guarded and its true principles strictly adhered 
to, that it may not on the one hand impede the free 
course of public justice, nor on the other, suffer 
malicious and causeless prosecutions to escape its 
grasp .’ 9 

This case at bar we feel is one in which the law will 
not allow the prostitution of its process to the grati¬ 
fication of malice. 

We submit there are no reversible errors and the 
judgment should be affirmed. 

Respectfully submitted, 

W. Gtwynn Gabdineb, 
Geobge A. Maddox, 
Attorneys for the Appellee . 





